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SALT LAKE CITY, UTAH, OCTOBER 25, L994 | 9:00 AIt[

l{R. LAURISKI: Good morning. WetII go on the record

now. This is a matter before the Board of Oif, Gas and

Mining in the matter of the request for Agency Action

and Appeal of Division determination to approve

signif icant revision to permit to allow mining of Tank

Seam by Co-op Mining Company by petitioners North Emery

Water Users Association, Huntington Cleve1and lrrigation

Company, and Castle Valley Special Services District,

Carbon County, Utah.

Th is  is  Docket  No.  94-027 |  Cause No.  ACT/0151O25.

If counsel urould enter their appearance for the record,

p lease.

lllR. SMITH: Craig Smith, appearing on behalf of

petitioner, North Emery Water Users Association and

Huntington Cleveland Irrigation Company.

MR. APPEL: Jeffrey Appel on behalf of Castle Valley

Special  Service Distr ict ,  pet i t ioners.

l{R. IvIITCHELL: Tom Mitchell on behalf of the Division

of Oil, Gas and Mining, respondents.

lllR. HANSEN: Mark Hansen f or Co-op.

l[R. KINGSTON: Carl Kingston on behalf of Co-op

Mining Company,

MR. LAURISKI: Thank you. The first issue that we

need to address this morning are procedural issues that
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deal with the petition by Co-op on the matter of

collateral estoppel, and proce{ura1 issues that have

been filed this morning, as I understand, by the North

Emery Water Users Association, and the Huntington

Cleveland Irrigation Company, and Castle Valley Special

Service District on the tirneliness issue relative to

collateral estoppel.

We would like to hear the arguments on those two

issues first before we proceed with the merits of the

request for agency action.

MR. HANSEN: We have a motion to exclude certain

evidence on the grounds of collateral estoppel. There

is a sound reason in the law for the doctrine of res

judicata and collateral estoppel that is to prevent the

relit igation of issues that have already been l it igated

in the past. If these doctrines were not present,

parties could fi le a lawsuit, for example, lose, turn

right around and sue again, lose a dozen times in the

hopes that on the 13th time they could get a favorable

ruling. Collateral estoppel and res judicata prevents

that result.

There are sound reasons for having that doctrine. I

have read the memorandum that the petitioners filed this

morning in opposition to our motion. Their memorandum

addresses two issues; the tirneliness, and whether the

5
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i-ssues are identical.

As to the tirneliness, Rule 641--105-3 0O states that

oral motions may be presented at the hearing. The

written motion was fi led when it was fi led, there's no

question about the date. If therets any question about

timeliness, w€ would withdraw the written motion and

make it at the present time. That should take care of

any tirneliness questions.

As to the issue the issue raised in our motion is

a very narrorrly crafted issue. Co-op Mine t s permit had

to be renewed in 1990. The decision of DOGM that

granted the renerrral took place in May of 1991. In

connection with that renewal, the same petitioners

argued that Co-op Minets then current activit ies, mining

activities in Bear Canyon, were adversely impacting

Birch Springs and Big Bear Springs. They argued it at

the informal conference, they argued it in the

subsequent written memoranda. And in granting the

renewal of the permit, DoGM ruled against them on those

specific issues. In making that ruling, the DOGIT{ relied

only on facts in evidence, events that had occurred up

to March of 1991. And we are only askingr in this

motion, based on collateral estoppel, that petit ioners

be required to exclude evidence dealing with Co-op

Mine's rnining activit ies from March I L99L, and backward



1

2

3

4

5

5

7

I

9

L0

11

L2

L3

L4

l-5

L6

L7

18

L9

20

2L

22

23

24

25

I
I
I
I

'l

I
I
I
I
t
I
I
I
t
I
t
I
t
I

in t ime from that point. The collateral estoppel motion

and argument does not address any activities subsequent

to March of 1991, and we do not ask that any of those

subsequent events be excluded on the basis of collateral

estoppel.

That pretty much covers it, I believe.

l[R. LAURISKI : Thank you, Mr. Smith?

l{R. SMITH: Yes. Mr.  Chairman, just  in br ief ,  w€tve

only received. this motion to exclude collateral

evidence, actually came in the mail on Thursday of last

week. The rules of this Board clearly require that

written motions, and I think all motions that are of

this nature that are known about before the hearing, are

to be brought, under Rule 541-105-200, are to be brought

at least two weeks before the hearing.

It puts us at a real disadvantage to prepare for a

hearing at the tast minute, attenpting to respond to a

Iate filed motion. AIl the facts were well known to

Co-op months ago. They raised some of these same

issues, or alluded to these same issues in the response

fi led in September. Therets nothing here. It was just

an atternpt by them to have a last minute tactical move

to fi le this motion where we wouldn't have an

opportunity really to respond to it. To now say they'll

withdraw their written one and do an oral one I T think
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does not get at the fundamentals and fairness of them

fil ing a late f i led motion" Se"" for that reason alone

this motion should be denied. Itts because they have

clearly violated the rules, and their own extension that

was granted by the Board to file motions by october

Loth. And that was the last day that was allowed for

f i l ing of  a mot ion of  th is type. That 's the rules of

this Board.

But beyond that, the motion's just rea1ly not even

well founded at aII. What theytre attempting to do is

prevent us from presenting evidence of what things were

Iike before they started mining. Obviously we have got

to f i le that. We're not attempting to relit igate any

issue that's ever been l it igated before. A lot of

waterr so to speakr trs gtone under the bridge since the

last hearing, a lot of things have happened. Wetre

pointing to the impacts that wetre seeing now and what

we wil l  see through the mining of the Tank Seam' Thatts

whatts before the Board at this t ime. Therets no issue

before the Board about trying to reraise or relitigate

anything that was done in the past.

Also, f 'd t ike to point  out to the Board there's

been a significant change in Federal Law protecting

water sources since the last decision. Wetre gonna talk

to that in more detail obviously during this hearing,
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but there's been a signif icant adoption of law in L992

that changed the law and lJave puch greater protection

under Federal Law which this Board, under the agreements

and provisions with the United States government,

enforces to protect drinking water sources, and that's

exactly what wetre here for today.

The last point, and we didntt have, obviously' a

chance to address everything tnat we'd like to address

in our quick preparation, in trying to prepare for this

hearing, but the last point is that collateral estoppel

only applies in courts if there is an identity of

issues. They have to be exactly identical. And we

pointed out a case that leqal counsel to the Board can

certainly advise you oil, but where even though it arose

out of the same fact situation because it was a

di f ferent issue, therets no col lateral  estoppel.

There's only collateral estoppel if you have an identity

of issues or an issue that could have been raised and

wasn't raised in the earl ier pro""*ding. Obviously we

couldn't raise the issue that we're before you now,

because the facts hadn't occurred in this and this

permit wasntt revision of permit wasntt before this

Board.

So for those reasons, we think the motion of Co-op

is sirnply a tactical attempt to keep evidence this Board
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needs to hear, away from this Board. Thank you.

l[R. LAURISKI : Thank you. Mr. Appel?

lllR. APPEL: I think Mr. Srnith covered it quite

well. f '  11 reiterate a couple of points. This sort of

a notion keeps you from seeing important pieces of the

puz zLe. We have to be able to talk about the geology of

the timer w€ have to be able to discuss with you how

these springs have been developed over time. We have to

be able to discuss Co-opts track record with respect to

their f irst nine, which isntt all that great. And other

than that we have some rather important issues

concerning the public, health, safety and welfare. This

is the water source for this area down herer ot water

sources in this particular case, There happens to be a

coal mine being worked above it. If we cantt give you

al l  the pieces of  the puzzLe, i t 's  di f f icul t  for you to

render your decision. And I think that certain facts

need to come in.

This attempt to exclude them is just to deprive you

of certain pieces of the puzzLe, and factual issues, and

theytre critically irnportant. I think when you have a

mine that's being worked on a daily basis, these facts

change, theoreticafly, every day. So we cantt have an

identity of issues. It 's different than it was in

1991. And on that basisr w€ urge you to hear all of the

l-0
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evidence we have.

MR. HANSEN: May I respond briefly?

IIR . LATJRI SKI : Yes .

l[R. HANSEN: As to the identity of issues, w€ are

not, by our motion, seeking to exclude facts. ff the

petit ioner can tie those facts into the real issues at

hand, which is whether mining the Tank Seam is going to

have an adverse impact on Birch Springs and Big Bear

Spring, if there are facts of events that occurred prior

to 1-991 that can be tied into that issue, then we do not

object on the basis of the collateral estoppel to

representing that issue. But in the petit ioner's appeal

and request for agency action, paragraph four, they made

some specific allegations that appear to raise the

question of whether they want to make an issue of our

present rnining activit ies.

And it 's that specif ic issue that was already

resolved against petitioners in the last permit renewal

go around. And it 's that specif ic issue that is subject

to collateral estoppel, not the facts that would support

the findings on that issue. Because as I said, w€ do

not object to them presenting facts on the basis of

collateral estoppel if they can tie that fact into the

one issue thatts real ly at  hand.

l{R. LAURISKI : So I tm clear on this issue, w€ t re

1 1
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talking about you're not having any objection to those,

their raising the issues that are relevant to the Tank

Seam with respect to hydrology?

MR. HANSEN: To offer evidence on that issue, oD the

basis of collateral estoppel, wetre not making any

objection on the collateral estoppel grounds to that

kind of evidence. But we are objecting and moving that

they not be allowed to go into the other issues of

whether there are rnining activities, or whether the

current mining activities not in the Tank Seam are

adversely impacting. That issue is not before the

Board.

MR. LAIJRISKI: That's the Blind Canyon seam?

![R. HANSEN: That's correct.

MS. LEVER: I thought your argument in your

memorandum is that the collateral estoppel only applied

to any evidence of 199L and before, relating to the

other seam.

ll lR. HANSEN: March, 1991. April, May and so oDr

would not be governed by the collateral estoppel.

MS. LEVER: Pre March of '9L, on the original seam?

l[R. HANSEN: That t s correct.

I4[R. LAURISKI : Mr . Mitchell?

ll[R. MITCHELL: The Division is not a party to this

motion opposing the orderr supporting it on the grounds

L2
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of collateral estoppel per se. But analytically the

same issue is in front of this Board on the issue of

relevance. This is before the Board on the request for

signif icant revision to an existing permit, with regard

to the existing permit which has been approved, and

under which Co-op is presently rnining. Parties cantt be

here today to complain about it. If they have a

complaint with regard to rnining as itts going on today'

they have a remedy, but that remedy is not an objection

to a permit, to a signif icant revision to the permit.

Consequently, the narrow issue in front of the Board

today is whether or not the information is relevant to

new activity in the Tank Seam. I would submit that if

the evidence reflects upon existing mining within the

existing permit, within the existing coal seam, that

that evidence is not relevant unless it can be shown

that mining in the Tank Seam would change it. Not just

that we have opinions about the Tank Seam based on what

occurred in existing mini-ng, the lotrer seam, but that

mining in the Tank Seam will make a difference in the

effect on their interest.

Otherwise, their objection really goes to the

existing permit. And that's not what this thing has

been noticed up about.

There has to be that connection for it to be

13
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relevant to this particular objection to this particular

permit revision. otherwise wetpe reopening the issue of

whether or not the permit should have been renewed for

existing mining within the existing seam. And we can

argue that in terms of collateral estoppel. I think a

similar analysis in this case is irrelevant to the

narrow issue which this Board has noticed up, and has

been exercising jurisdiction. 
'

MR. HANSEN: I do have an additional motion based on

relevance on the same general grounds that Mr. Mitchell

was just speaking about. We can either wait until you

rule on the collateral estoppel motionr or I can argue

that motion now, whatever you prefer.

D[R. LAURISKI: Why dontt you present that argiument

now. We' II probably recess following that argumetrt, and

discuss the issue of collateral estoppel and timeliness

issue. Whether wetl l reach a decision today or notr f

don't know, That will be something the Board has to

decide. But in any event, whether or not we reach that

decision we will move forward with the merits of the

case on the or iginal  pet i t ion. And so, Mr.  Hansenr i f

youtd l ike to move forward.

Before you do that, do petitioners have any response

to either Mr. Mitchellts argumentsr or

MR. SMITH: The response we have our response is

L 4
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I don't think I think therets an attempt being made

to try to isolate the Tank Seam in isolation from the

mining operationo which I think makes l i tt le practical

sense. The Tank Seam is going to be mined, ds we

understand it, through the existing mine in Big Bear

Canyon. ftts going to have the existing dewatering

thatts going onr it 's going to continue as they mine

that. As the facts put forth by Co-op will shour' that

the mine which in ' gL was not producing any water, is

now producing 300 gallons per minute in excess of what

they're using in the mine. They're using 2oo gal lons a

minute in the mine. I think these are intertwined. And

I just  dontt  bel ieve, unless wetre to hear today theytte

going to open a new mine and mine a separate mine, the

Tank Seam separately from whatts being done, that you

can so narrowly focus on the Tapk Seam. The issue

before us is whether the nining of the Tank Seam is

going to have an adverse impact. But we have to

remember it's part of a larger existing mine. And the

dewatering and things that are going to be done or are

going to be continuing to be done are going to be done

through the mining of the Tank Seam and the existing

working. So I have a little bit of concern when we try

to just focus on what the Tank Seam's going to do.

obviously the Tank Seam is going to be where they

1 5
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are mining, where things are going to be happening, but

it 's part of a larger working. And r think to try to

artif icially separate those two makes no sense, because

they are all part of the larger hole and the revision is

going to allow this rnining to continue if i t 's

approved. And thatts what wetre objecting to, because

obviously we believe that this will have impact on our

water sources. Thatts why wetre here today.

MR. MITCHELL: If I can briefly respond. f think

what you hear counsel saying is, really our case isntt

about the Tank Seam. our case is unhappiness with the

way mining is presently being done within the existing

permit. That urhat's going to happen with the Tank Seam

is not a new mine, theytre going to do pretty much

everything the same as they have always done it is what

you hear them saying, and we dontt like the way they are

presently doing it. They may be right, for sake of

argument, that they are unhappy, and they may even have

a basis for being unhappy. We haventt heard that. The

question is, can you, Ers youtve noticed this today, ds

this thing has been brought to you as an objection to a

significant revision to a changre, hear about the part

that isn't the change. And thatts sirnply , T think , a

question of whether itts relevant to the issue over

which this Board has jurisdiction for this hearing.

1 6



I
I
I
I
I
I
t
I
I
I
I
I
I
I
I
t
t
I
t

1_

2

3

4

5

6

7

8

9

1 0

1_1

L 2

1 3

L 4

1-5

1 6

L 7

1-8

1 9

2 0

2 L

2 2

2 3

2 4

2 5

l[R. LAIIRISKI : Thank you.

llfR. APPEL: May I?

tr{R. LAURf SKI : Yes .

trflR. APPEL: The reason that this is a significant

revision is because they visited this issue before with

respect to the atternpt by Co-op to enter into the

different area of adjacent federal lease. That's the

proceedings thatts being referred to by Mr. Hansen. And

if you look back at the order, ily memory isn't all that

good right now, but if you look back, I think they

address many of these issues.

There were some open questions concerning how this

water moves through there, and the effect of mining on

it, and the right or ability of Co-op to go into that

particular arear Ers I remember, was denied. And so some

wells were drilled and they decided to explore and

understand what was really happening in this area"

These mines are not in separate canyons, they are within

the same groups of stratigraphic sequences, adjacent to

one another. They are adjacent federal leases. And

really what's happening, I Euess, Co-op would l ike you

to believe they are separate operations, but theytre

connected to one another. They are connected by man

made efforts by Co-opo Ers I understand the situation.

So to look at any part of that in isolation and not

L7
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explore the cumulative impacts that may be occurring by

this continuing mining, I think is not againr ds I

mentioned, the puzzLer w€tre missing some siEnificant

pieces of  the puzzle.

That's all I have to say about that.

trfR. LAURISKI : Thank you. AIl right Mr. Hansen, if

you r'rant to proceed with your motion.

![R. HANSEN: We do move to exclude all evidence

dealing with Co-op Mine's present and prior mining

activit ies on the grounds of relevance. This hearing is

only on DOGMI s decision to approve a significant

revision to Co-op's mining permit to allow Co-op to

begin rnining the Tank Seam. That' s the procedure

background to this point. That's the only issue before

the Board. The only issue raised by the petit ioners is

whether allowing Co-op mine to go mine the Tank Seam

would have a material adverse impact on the quality and

quantity of urater coming from the Birch Springs and Big

Bear Spring which could not be cured by Co-op treating

or replacing the water. Thatts rea1ly the only issue

thatts before the Board. Whether or not the current

mining activities are having a material adverse impact

is not relevant to that particular issue.

It has been pointed out, and correctly so, that the

Tank Seam is in the same general area. In fact, i tts in

1 8
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the same strata 200 feet above the current mining

activity. Co-op mining is not going to be mining the

Tank Seam through its current mining area. They have

constructed a separate access road up to the Tank Seam.

The Tank Seam is going to have its own separate access

and be mined on a separate basis that way. As pointed

out, the only issue is the adverse impact that would be

caused by mining the Tank Seam, and that Tank Seam is

200 feet above the strata in which the current mining

activity is being conducted.

Nonr, in order to prepare for this hearing, Co-op

asked the Board for permission to conduct some limited

discovery, and the Board ordered we be permitted to do

so. That discovery took the form of a single

interrogatory asking about the petitionerts expert

witnesses who they intend to callo the qualif icatioils,

the facts they would testify to. In response to that

interrogatory, the petitioners identified Bryce

Montgomery as their sole expert witness. And in

response to our question to state the substance to the

facts and opinions to which the person would be expected

to testify, petitioners stated the substance of the

facts and opinions to which Mr. Montgomery is expected

to testify, are rrThat the activit ies of Co-op Mining in

operating its mining in Big Bear Canyon, including its

L9
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mine dewatering and mine water utilization causing an

impact on Big Bear Springrr , I think that is tr is

causingrr, I think thatts a typo, tt is causing an impact

on Big Bear Spring which is uti l ized for drinking water

purposes. That impact by Co-op has caused both the

decreased flows to the springs and deterioration of

water quality. These impacts are measurable from the

decreased flows from both springs due to the hydrologic

connection between the aquifer beingr the aquifers in

which Birch Spring and Big Bear Spring hydrologic

connection between the aquifer being too wide to

influence mining operation, and the aquifers from which

Birch Springs and Big Bear Spring issue. rl

That entire statement deals with Co-op Mining's

present mining activity. There is not a single

statement in there that says anythinq about the Tank

Seam, that says anything about the potential impact on

Birch Springs and Big Bear Spring and mining of the Tank

Seam, but all deals with the current mining activity.

Well, Co-op mine obviously disputes all of the

allegations there, but those allegations were identical

allegations raised in Co-op Minets last permit renewal.

Co-op Mine's permit is up for renewal again next year

and I expect to see those same allegations raised at

that tirne. That would be the proper time for the

20



t
I
I
I
t
I
I
I
t
I
I
I
I
I
I
I
I
I
I

1

2

3

4

5

6

7

8

9

1 0

1 1

L 2

1 3

L 4

l-5

L 6

L 7

t_8

L 9

2 0

2 L

2 2

2 3

2 4

2 5

petit ioners to raise those issues. Here and now is not

the time.

Unless petitioners can demonstrate that those

activities are relevant to the issue of rrhether mining

the Tank Seam is going to adversely impact those

springs, none of that evidence is relevant and should

not be admitted.

l[R. LAURISKI : Mr . Srnith?

lllR. SUITH: I guess we're hearing the same motion

twice because this is I hear nothing new in the

second motion. I 'd l ike to point  out,  I ike I  said '  one

of the things I altuded to in my earlier argrument is a

significant change in the Federal Law that this Board is

enforcing. And that law is codified in 30 uSc, section

1309 An where it says, under coal mining operations

conducted after the date of enactment of this action,

which was October 24th , L992, shall comply with each of

the following requirements. Number two: Promptly

replace any drinking, domestic or residential water

supply from a weII or spring in existence prior to the

application for a surface coal mining or reclamation

permit which has been affected by contamination,

diminutionr or interruption resulting from under ground

coal mining operations.

Wetre here today because we believe that if this

2L
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signif icant revision to the pernit is allowed, we're

going to experience these impacts. We believe the

evidence is already there, that some of these impacts

are being experienced now. But the mine dewatering, if

they continue to mine in the Tank Seam, will continue in

the same method as its happening now. This law will be

continued to be violated without action by this Board.

This hasntt been before the Board before. Theytre

asking for a signif icant revision so they can continue

mining in the same area, continue dewatering their mine

in the same way they are dewatering their mine now.

Yet, theytre asking this Board not to even consider this

evidence, not even to hear this appeal, because they

claim i t 's  al l  been resolved before. WeIl ,  i t  hasn' t

all been resolved before. And just because wetre having

impacts now, the impacts aren't going to go away, they

are going to be worse as we get into the Tank Seam, and

continue because they continue every minute while we sit

here. 300 gal lons of  water exi t  that aqui fer,  and i t ts

going to happen every minute they are mining the Tank

Seam. The longer this goes oilr the more damage hletre

going to suf fer in our aquifer, the more water $te have

lost. And I guess they can sit here and say dontt

l isten to any evidence. We need to drink that water. I

think thatts all I have to say to that.
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tr[R. MITCHELL: Can I have a couple of points about

public law?

MR. LAURISKI: Let me ask Mr. Appel f irst.

l{R. APPEL: f '11 be brief again. f think that the

argument of relevance is even weaker than the collateral

estoppel issue. You have one mine that they wished to

begin mining up here, you have something in between,

then you have the spring. Something in between is the

existing mine. ff we can't explain to you and provide

evidence to you as to how that water moves through that

mine, and the effect thatts having on our springs, then

youtre rnissing the major intermediate piece of the

puzzle. Itts relevant unless you want to take the

middle of the pipe out of the eguation.

MR. LAURISKI: Mr. Mitchell?

lllR. MITCHELL: A couple points. Number one, section

72O of the Federal Act as amended, I do not believe, has

been made part of the Utah program, f dontt believe

thatts adopted by the legislature at this time. As the

Board is probably aware, therets an issue as to whether

or not the State of Utah wants the water engineer

determining that issue, ot this Board determining that

issue under issue of the existing State Water Act. So,

I question one, the applicabil i ty of this law to this

Board. Secondly, what you hear time over and over

23
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again, and I think itts going to be an irnportant issue

unless you l isten to the evidence, is we dontt have any

evidence about the Tank Seam. We're not here to talk

about the Tank Seam. We're here to talk about whatts

going on today. We dontt care what they do with the

Tank Seam. AII we care about is what theytre doing

now. We care about whatts going oD, and has been going

on within the existing permit area. To usr all thatts

relevant is that in fact, what's interesting is

what's been proposed in the signif icant permit revision

is to stop mining in the area that these people are

considering to be the problem, and to mine somewhere

else above it. It seems to me that's the only relevant

issue, is if you stop rnining in one level and start

mining in another level, what is the effect of mining in

the new level, not what was the effect of mining in the

old mine. Particularly urhere they have an absolute

right at this time to mine within their existing permit

on the old level.

And itrs not that these people are without a

remedy. If they believe that there's diversion of an

existing water right, there's the state engineer. If

they believe, under existing coal law, that therets

material damage being caused by ongoing rnining within an

existing permit, they have a remedy. There's just no

24
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shortage of remedies for these people. The problem is,

they put the respondents on notice, they put the Board

on notice, the Board, put the public on notice that this

issue was about mining somewhere else in a different

seam. The guestion is, are we going to have a trial

today on the issue that was noticed up, or on something

else that they feel strongly about, but which was not

before the Board?

tr{R. LAURf SKI : Okay. Thank you. We I re going to

MR. SII{ITH: If I can respond? I think our argrument

has been grossly mischaracterized by Mr. Mitchell, and I

really object to that. I guess for about the third t ime

in my legal tenure f have to accuse someone of being

disingenuous with their argument" Wetre not here on

another issue, we dontt have other remedies. Wetre here

ortr I think, the proper issue. I think the Office of

Surface Mining, when we're in touch with them, they

believe that this Board and this Division was enforcing

the law that I read. They sent me a letter to that

effect, and Mr. Carter, the director of the DivisioD,

got a copy of that letter, And this Board, it 's the

responsibil i ty of this Board to enforce that Federal

Law. This is the first t irne ltve heard that this

Federal Law should be ignored. Itts the Iaw. And l ike

I say, the office of Surface Mining, when we contacted

25
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themr we got a letter in writing saying this Board was

this Division was enforcing that Federal Lanr and

i t 's your responsibi l i ty and the Divis ion's

responsibil i ty to enforce this Federal Law.

MR. LAURISKI: Okay. Thank you.

tr[R. HANSEN: May I respond?

l[R. LAURISKI : Brief Iy.

MR. HANSEN: First  of f  ,  ds to 30 USC 1309 A, we're

told that that's a new requirement to replace water

affected by contamination. That's nothing new, it 's

written into the current regulations. R 645-3O1-731-

requires Co-opts plan to include measures to be taken to

protect or replace water rights and I tm sorry , T

apolog Lze. AIso require Co-op mine to replace any urater

that's contaminated or lost. That's written into the

plan, i t ts already there. And i f  our,  Co-op Mining's

current activities are doing those things, then the

petitioners should take appropriate action. But now is

not the place to take that action.

As far as their claim that moving water through the

existing mine is going to be impacted, unless the

petitioners can demonstrate, r^rhich they cannot, that the

water that is currently being encountered in Co-op's

current mining activities comes from above the Tank

Seam, mining the Tank Seam is not going to have any
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impact on that. We dispute there are 300 gallons a

minute being lost. But whatever the quantity is, unless

that water is originated from above the Tank Seam,

approving the rnining in the Tank Seam is not going to

have any impact on that. Whatever water is being

encountered currently is not going to have any impact on

that. Whatever water is being encountered currently is

going to continue to be encountered. Itts not going to

be affected whatsoever by mining the Tank Seam. Un1ess

they can demonstrate that that water originates above

the Tank Seam, that is where it's going to be coming

from, and that water is coming from above the Tank Seam,

is going to be affected by our activit ies, what is going

on right now is totalty irrelevant, they should not be

allowed to put it in evidence.

l[R. LAITRISKI: Anything from the Board?

MS. LEVER: I have one factual question. Perhaps

from reading the memorandums I have made an incorrect

assumption" I have been reading them and have

understoodr or at least itts been my assumption, that at

some point in time when you move into the new Tank Seam,

that you would indicate that you are finished with the

leve1 that you are orlr is that correct? Are you going

to be mining two levels?

l[R. HANSEN: My understanding is both seams are

27
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going to be mined during the same time period. Not

necessarily that both seams are going to be mined on the

same day, but there may b€, for example, a six month

period rr,rhere one mine, one seam will be mined and move

up to another seam for a period. That the nining

activit ies wil l  be taking

MS. LEVER: So you are not finished on your lourer

level?

l[R. HANSEN: No, not by any means .

trllR. MITCHELL: If I left that impression, I

apo log ize.

MR. LAURfSKI: Okay. Anything else? The Board will

be in recess for 15 minutes, and we'II reconvene about

9 :50 .

(Whereupon a recess was taken. )

trflR. LAURISKI: WetII go back on the record. We want

to f irst of aII deal with the issue of collateral

estoppel, and even bef ore that we nrant to deal with the

petit ionerts motion on tirneliness relative to collateral

estoppel.

The Board has considered this, has looked at the

filings in this particular case, and in our judgrment the

timeliness motion is relevant to this issue, and I would

refer the respondents and the petitioners to a request

filed by the respondents on the 12th of September, which

28
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asked and moved the Board for an order enlarging Co-opts

time to file exhibits with the secretary of the Board'

and to f i le disposit ive and other motions unti l  october

7th r L994. The Board granted that motion, also on the

7th of October, giving Co-op unti l  that t ime to get all

motions presented.

Given that motion and the Boardts orderr w€ find the

timeliness motion to be is granted basically. There

by that resolves the issue of collateral estoppel.

Hottrever, I want to point out that in the Boardts

deliberations, that the issue before us today relates to

the significant revision of the mining permit issued to

Co-op in July of this year, and the Board in its

deliberations determined that we would only consider

evidence as it relates to the impact of mining of the

Tank Seam. However, if petitioners need to lay

foundation by raising issues that relate to current

rnining activities and as it impacts, they can show that

relationship as it impacts, as it night impact the Tank

Seam mining, then we witl consider those issues as

relevant to this case. Okay?

Just for the record, f want to read in how this was

noticed, so that everybody understands the frame work

with which we'l l  conduct this hearing. The purpose of

this proceeding will be for the Board to consider the

29
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objection of the petit ioner to the Division for

determination of approving Co-op Mining Company's

significant revision to extend its mining operations in

to the Tank Seam. That also is what appears in the

petit ioner's motion for this hearing. And so that's how

wetre going to conduct the hearing, by narrowing that

focus as it relates to the Tanlc Seam and impact of

mining on that Tank Seam. Okay.

with that, w€'11 move into the merits of this case

and I would ask counsel if they have any opening

arguments they wish to present.

l{R. SMITH: We do, Mr. Chairman. Bef ore I start on

ny opening arguments Itd like to say something for the

record, and Itve apologized to Mr. Mitchell privately

but f 'd l ike to do it for the record. In the heat of

argument I may have made several comments that I

immediately felt sorry for, and would like to retract if

they may have been construed to have said anything

negative towards Mr. Mitchell. I dontt knotr.r hirn

personally, but I know of hirn through my association

with Division director James Carter, and know that he is

an excellent attorney and does an excellent job for this

Board and this Division. And I apologLze personally and

I want to do it publicly and put that before the Board

on the record.
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lllR. LAURISKI: Thank you.

MR. MITCHELL: Thank you. No offense taken.

MR. SMITH: If I might begin with just a very brief

argument because I think our time is going to be better

spent today hearing the evidence and then my conments.

But just to kind of set the tone for what we're here for

todayr w€ have one interest. And that interest is one

interest alone, to protect the drinking water of

northern Emery County.

The petitioners here today represent all of the

people from Huntington town and the towns of Cleveland

and Elmo and unincorporated areas around there, the

entities that provide that culinary and that drinking

water to these people. The water sources that wetre

concerned about in the area of the Co-op mine are

critical sources, both from a quantity standpoint and

also obviously water quality is extremely crit ical.

We believe that the evidence and even the probable

hydrologic consequences that have been filed in support

of this signif icant revision, and we're going to focus

our arguments to that obviously, and also obviously

we'll also have to bring up other background information

so it putsr ds Mr. Appel says, puts the puzzLe together

and puts things in context.

But we believe that even the probable hydrologic
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consequences filed by the consultant for Co-op, and the

evidence that we're going to show, will show that the

area that the Birch and Big Bear Spring wetl l hear a

Iot about those springs today because those are the two

major springs that are currently used for culinary water

that are adj acent to the rnining activities. That these

springs are interconnected with the mining activities,

and that the affect of urining, including mining of the

Tank Seam is having, will have a negative impact both on

water quantity and water quality. Where we disagree and

what our points will be as to the conclusions that have

been drawn both by the permit, persons seeking the

revision of the perrnit, and by the Division in accepting

that, and we believe that the conclusions are where the

mistakes are, not in the facts. And we think the facts

are there and we'l l  point out those facts. If the

conclusions are wrongr, that have somehotrr concluded that

these two springs are not adversely impacted by rnining.

$le're going to shour some things that have happened

in the past and things we expect to happen in the

future. As f said, I dontt want to have a lengthy

argument. I dontt think thatts necessary. But I think

it 's important for this Board to realize just the

crit ical nature of the we're talking about the

drinking water and one of the few sources of drinking
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water thatts available to these conmunities and these

individuals,

Now, there's been some allegations made that wetre

here because we have some ulterior or improper purpose.

I think it will be interesting for this Board to hear

that many of our very own witnesses are people who sit

on the boards of these companies that are here todayt

the cit izen boards, much l ike you do with the OiI, Gas

and Mining, they do with their in their own little

way with the water companies that are involved in and

employed by the mining industry. And wetre not here

because of anything other than a strong desire to

protect the most important resource. We understand coal

is an important resource, and that puts the bread on our

tables, but without water, none of us or none of these

folks could live in this area. And having a good

quantity and good quality, safe drinking water is why

we're here today and what we're seeking to have

protected.

Thank you.

MR. LAURISKI: Mr. Appel?

MR. APPEL: Thank you. I think it's important to

create the context to view this particular issue, and I

think the Board did fairly resolve the procedural

issue. But I hope you'I l be fairly l iberal in receiving
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the evidence because itts tough to tell urhere one j-ssue

starts and another one begins when you have seams of

coal that are related to one another by an artificial

working, which is the way Co-op is taking that coal

out .

They are taking it out through the lower seam portal

so there will be conmunication that way. These water

companies were there first. Water sources are

absolutely crit ical and wetl l show that to you

through the evidence to the people of that area.

Without them, they won't have any water to drink. There

is no place else to g'o. So we need to view the workings

of this mine and the rernoval of that coal in that sort

of context as well.

I think itts important also, although Itm sure the

Board doesn't need to be reminded of this, i tts not our

burden of proof to convince you, itts their burden of

proof to convince you they won't create material

damage. We don't have to show they will damage usr they

have to show you that they will not. And I think that

relates to what Mr. Srnith has said. I don't think that

the reports are thorough enough or in-depth enough or

answer aII the necessary questions to justify you in

granting the right to move into this particular seam,

and undertake these new workings.
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I say that also because the last time hte were here

on the other adjacent federal lease area, that reguest

was denied. I think itts worth while to go back there'

there are some interrelated facts. ff you revisit that

order f think it wil l  assist you in your del j-berations.

In sunmary: We think you need more information,

better information because of the health, safety and

welfare issues attached to this. It 's crit ical you do

make sure you have enough information to make this

decision. Wetre not talking about hurting a spotted

frog down here or something l ike that; wetre talking

about people, and that's what this issue is all about,

water for people. We're not gonna dry up some exotic

strain of Cottonwood. Itts along that creek. Itts the

people wetre trying to protect, and it 's not going to

take too long for someone to get sick if something goes

wrong in this particular mine. So itts a mine that

l ikely requires additional safeguards because of this.

There's no early warning system attached to it. It

literally takes someone getting sick before they know

that therets a problem there,

And in that context,  we' l l  begin.

l{R. LAURf SKI: Thank you. Mr. Hansen?

l[R. HANSEN: Iiletll hold off on oral argument until

we present our case.

35



I
I
t
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

L

2

3

4

5

6

7

I

9

10

L1

L2

1,3

L4

1-5

16

L7

18

1_9

20

2L

22

23

24

25

MR. LAURISKI: Mr. Mitchell?

l[R. MITCHELL : I t 11 wait "

MR" LAURISKI: Okay. Mr. Smith.

l[R. SMITH: We would l ike to call Mr. Jack Stoyanoff

to testify. If he nrould come forward.

JACK STOYANOFF

was duly sworn, was examined and

test i f ied as fol lows:

BY I[R. SMITH :

Q. Could you state your Mr. Stoyanoff, could

you state your name and address and spell your name

because I don't think anybody wil l  be able to if you

don ' t?

A. Jack J.  Stoyanoff ,  S-t-o-y-a-n-o-f- f ,  and I

I ive at in Huntington Utah P.O. Box 626.

Q. Jack, could you tell us what your current

emplolrment is?

A. Itm the manager for North Emery Water Users-

Q. And how long have you held that position?

A. Nine and-a-hatf  years.

Q. okay. Could you take a few minutes and

describe for the Board just what North Emery Water Users

associat ion is?

A. We're a privately owned water company. All the
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stockholders in the company own a share in the water

company. We distribute drinking water to approxinately

300 families, and then we also have 60 stock water

connections for farm use, and there's Lz conmercial

connections like the airport and Huntington state park,

and construction companies, and like that.

a. And what's your primary purpose as a company?

A. To serve culinary water to the fanil ies.

Q. So, would it be correct to characterize the

kind of boundaries of North Emery Water Users

association as heing the unincorporated areas in and

around Huntington, Cleveland and Elmo, Utah?

A. Yes, un-huh.

Q. Okay. And when you say itts a private companyt

is it profit company or nonprofit?

A. Nonprof i t .

Q. And your stockholders are who?

A. The people who own connections in the company.

Q. okay. And about how big is your system? I

think you mentioned how many connections. How many

miles of pipe do you have?

A. Just over lOO miles. When they put the system

in there was 92 miles of pipe" It was the largest water

system in Utah at that time, ds far as mileage goes.

That  was in  '72 ,  I  be l ieve.
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Q. okay. And whatts your annual budget to operate

this system?

A.  About  $1 i ,or000 a  year .

Q. How is that budget raised?

A. From money that people pay for the water.

Q. Okay. Could you take a minute and describe

what your duties are as the manager of North Emery Water

Users?

A. Yeah. I take care of the system. I do

everything from fixing broken water lines to maintaining

the springs, and we have two water tanks and pressure

stations. And then I also do all the water sampling and

monitoring of the springs and those kind of things that

are required by the state,

Q. okay. Are you also responsible for the records

of the company?

A. Yes, un-huh.

Q. Could you maybe we can just hold this map

up. This is a uscs map, part of what we believe we

marked as Exhibit f-. I,m going to try to hold it up and

maybe you could stand up and use this pointer" I ' I1 try

to,  I  know this is smal l  but I t l l  t ry to hold i t  so i t ts

close enough" I tr ied it over on the wall, but it 's so

small I don't think anyone can see.

Could you point out kind of where your water sources
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are. Show where Huntington Canyon is, and orienting the

Board and the people here as to kind of where things

are, and show where your water sources of North Emery

Water Users Association are.

A. All right. This is Huntington Canyon here and

our upper springs are in Rilda canyon. We have three

springs areas up here in Rilda Canyon. And this is the

Birch Springs right here, and we also have three other

springs across the river from Birch Springs.

l{R. LAURISKI: When you say right here, would you

describe on the map for the record where right here is?

THE WITNESS: WeIl, the approximate

BY MR. SMITH:

Q. Maybe you could say adjacent to Huntington, the

highway in Huntington Canyon between Bear Canyon and

Trail Canyon. Would that be an accurate way, Qt maybe

you have a more accurate way of describing it.

l4[R. LAURISKI: Mr. Snith, is this is the same as

Exhibit l-?

l[R. SMITH: It is" It is Exhibit L, the same maps'

this is actually what it is is a compilation of two

UsGs maps, because as it always seems to be the case

whenever you have something it's always right on the

edge of the map and half is on one map and half of it's

on the other map.
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l[R. LAURISKI: Would it be possible to identify

these locations by either some numerical order

alphabet ical  order,  A, B, C?

MR. SMITH: Birch Springs shown on the map and

written as part of the USGS map, and that is placed on

the map by the USGS.

l[R. LAURISKI : Okay, we t re with you. I tm sorry.

MR. CHRISTENSEN: You've mentioned several spring

Iocations. Some on this level and some are over there.

Who owns, who has rights to this water? Is it all under

one or someone elsets?

THE WfTNESS: We have rights through the canal

company. The canal company owns all the water rights in

Huntington Canyon, and then we have shares in the canal

company.

l[R. CHRISTENSEN: You buy water from the canal

company, is that what you are saying?

THE WITNESS: Basical ly,  yeah.

l[R. SMITH: You mean Huntington/Cleveland Irrigation

Company?

THE WITNESS: YeS.

tr1[R. LAURISKI : I 'm sorry , go ahead Mr . Smith .

BY MR. SMITH:

Q. Anything else you'd l ike to point out on this

map? You were about to point out where Birch Spring
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is, Anything else youtd l ike to point out on this map

Mr. Stoyanoff?

A. This is the Litt le Bear Spring up here, Castle

VaIIey Special  Service Distr ict .

Q. When you say up here, You are pointing to a dot

on the map that's up Bear Creek Canyon?

A. Yeah, Bear Creek Canyon.

Q. That 's not North Emery, that 's Cast le Val ley

Special Services?

A .  Yes .

Q. Okay. And are all your springs, are they

interconnected through a pipe and working system?

A.  Ygs .

Q. That includes Birch Spring?

A .  Ygs .

Q. And why dontt you have a seat. I think

we're probably done with the map for right now.

Could you describe the importance of Birch Spring as

part of your water system?

A. Yes. Every one of our springs are inportant to

our water system, especially in the spring of the year

and the faIl of the year when the demand of the water is

hiqh. People start watering the lawns, and doing

outside activit ies, and our springs haventt really

started to rise. In the fall our springs wil l  start to
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drop and people are sti l l  using water, and so we don't

have a storage tank up the canyon. We have two storagre

tanks dorrrn below, but anybody above those two storage

tanks, in the spring of the year and fall of the year,

there are times when they run out of water because we

dontt have a storage tank up there.

The way our system works, is we have to spill so

much water in order to keep these people in water. As

soon as that water starts to drop down the pipeline we

start to run out of the water, the people up the canyon'

and it's become more critical over the last probably

four years. I've had to go out and try to regulate the

tanks and keep the Hrater flowing into them to a minimum

in order to keep these people in water up the canyon.

So, without this spring this spring alone or this

falI I probably was called a half a dozen times with

people running out of water, even though I was keeping a

close eye on it. And when we got the rains and stuff,

the problem kind of went away. But about the last four

years this has really been a problem because so

without that spring, it would be a lot worse. Right now

we're probably spil l ing between 20 and 30 gallons a

minute up there. And Birch Spring is putting out 23

gallons a minute, so without that spring we would be out

of rarater most the time.
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Q. okay. What if there were a loss in the urater

quality of Birch Spring, would that cause problems for

North Emery Water Users?

A.  Yes,  def in i te ly .

Q. Do you have any way to detectr sdY there was a

serious pollution problem with Birch Spring, how wouLd

you learn about that?

A. WelI, maybe I could use the example of the big

flush we had in t 89. We started getting calls from the

people up the canyon the water was dirty. And so I went

out and started looking for problems. We found an air

vac up the canyon that was covered up with a road grader

so we dug that out and cleaned it out and figured that

was the problem. But the problem was sti l l  therer so I

kept looking. And what had happened, there was, out at

the Birch Spring, the flow increased from like 7A

gallons a minute to l-50 gallons a minute and there was

also an additional LzO gallons a minute coming out of

the rock face up there. And we had to turn that spring

out. When I opened the collection box, it was fulI of

sand, and the water was just as dirty as could be. And

we had to turn that spring out for several months until

it cleared up, and the flow went back down.

Q. So other so if there is a water quality

problem it would be first detected by the consumers
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themselves?

A .  Yes .

Q. You dontt have a warning system that would

automatically shut off a system if there htas a dangerous

chemical or mineral or something that had gotten in to

the water?

A .  No ,  we  don t t .

Q. okay. I t l I  show you Exhibi t  2t  and this is

also among your exhibits that have been given to the

Board. And I '1I ask if you can identify for me what

Exhibit 2 is?

A. This is a permit that we got from the BLM,

Bureau of Land Management, to go in there and redevelop

that Birch Spring in the ear ly t80's.

Q. I dontt believe I have any further questions

for this witness.

I would move, I guess if I need to move at this

time, for the admission of Exhibits l- and 2, 1 being the

map and 2 being the permit from the Bureau of Land

Management.

l[R. LAURISKI : Mr. Hansen?

lllR. HANSEN: I object to Exhibit 2 on the grounds of

relevance.

l[R. LAURISKI: I would tend to ask for foundation

for Exhibit Number 2, Mr. Smith.
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l[R. SMrTH: Exhibit 2t I think is simply to show we

have a right to be at Birch Spring, that we have

developed Birch Spring and it was redeveloped in the

t80ts.  I  can ask some quest ions on that i f  the Board

would l ike, but that's what it 's being offered for. And

I think really the exhibit more speaks for itself. I

can certainly, if the Board would like to hear some

questions as to that, and also I have some other

witnesses trho are going to testify further as to the

development works. But that's what it 's being offered

for. I think it 's relevant for that purpose.

l[R. MITCHELL: We might be able to shortcut it

because I don't think I think we could all stipulate

that the ttro parties before the Board take their water

from springs which they have a right to take their water

from. That their theory of the case is those springs

that are impacted in, some are impacted in some way, and

we could stipulate that they are water users who have

water rights, and what springs they think are at issue,

and those are springs of which they have water rights.

We can stipulate to that. We can shortcut that whole

thing.

trfiR. SMITH: That certainly would.

lllR. T,AURISKI: Okay. Given those stipulations

MS. LEVER: Mr.  Hansen hasn' t  st ipulated.

4 5



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

1

2

3

4

5

6

7

I

9

1-O

1 1

L 2

1 3

1 4

L 5

L 6

L7

1-8

1 9

2 0

2 I

2 2

2 3

2 4

2 5

l[R. HANSEN: I dontt have any real problem with it

other than it isn't really relevant. Mr. Stoyanoff did

testify that his employer has rights to the water, w€

dontt contest that. The exhibit shows that BLM gave his

employer some kind of consent to do development work on

that, and whether they had that consent or not isntt

relevant.

}[R. LAURISKI: We'II admit Exhibit 2, based upon the

stipulations that I understand, only to the sense that

it shows that the water users have a right to the water

in Birch Spring.

MR. SMITH: Thank you, Mr . Chairman. ?ile also have

Exhibit L adrnitted as weII?

ll[R. LAURISKI: Any objections to Exhibit L?

trl[R. HANSEN: No obj ections .

I4[R. SMITH: That' s all I have f or Mr. Stoyanof f .

Hets open for other questions from other parties.

llfR. APPEL: I have no questions.

l4[R " LAT RISKI : Mr. Hansen, questions of Mr.

Stoyanoff?

I[R. HANSEN: Yes .

Q. You pointed out several springs up Huntington

Canyon you have water rights in. I wasn't very clear on

what those springs are, and I don't think you testif ied

as to how much water was being taken from each spring

4 6
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with the exception of Birch Spring. Could you point out

those additional springs to ilr€r and tell us hour much

water is coming from each spring?

A. okay. This here is our Ri lda spr ings, and i t ts

called Rilda Canyon springs.

llfR. MITCHELL: Just for clarification of the record,

are you pointing to Rilda Canyon, dt the upper reaches

before it intersects Huntington creek?

THE WITNESS: Yeah. This is where it intersects

Huntington Creek by the highway, and then it

MR. MITCHELL: That's a distance of how many miles?

THE WfTNESS: About two miles.

l[R. MITCHELL: How many springs are located there?

THE WITNESS3 We have three different spring areas.

There are several springs. our rniddle spring area

wetve got one in our side canyon spring, and therets

several springs in our middle spring area. And then we

have one in our lower spring area. To teII you each

flow individually, I cantt do that. But our Rilda

Spring is what is considered a shallow spring, and

they're influenced by runoff quite heavily.

And this t ine of year, our Rilda $pring's f lowing

about 60 gallons a minute. In the sunmer it flows

anlruvhere from 27O to 400 gallons a minute, depending on

the snow fall and that.

4 7



I
I
I
t
I
t
I
I
I
I
I
I
I
I
I
I
I
t
I

1

4

3

4

5

6

7

8

9

L 0

L L

L 2

1 3

1 4

1 5

1 6

L 7

L 8

1 9

2 0

2 L

2 2

2 3

2 4

2 5

Then our next spring down the canyon would be what

we call our main canyon springs, therets three of them

just across the creek from Birch Spring. One of them is

called our upper spring, the middle spring, and our

lower spring.

MR. MITCHELL: You are pointing to the southwest of

the Huntington Creek, but downstream now from Rilda

Canyon?

THE WITNESS: Yes.

l[R. MITCHELL: Are we stil]- upstream from Birch

Springs?

THE WITNESS: Just across the creek from Birch

Springs.

trlfR. MITCHELL: But slightly southwest.

THE WITNESS: Yes, un-huh. These two upper springs

are tied together, and they flow about 60 gallons a

minute. And in the lower spring, main canyon spring,

flows right around 1OO gallons a minute.

l{R. CHRISTENSEN: You say they are tied together so

it would be L80 gallons tied together?

THE WITNESS: The two upper springs are tied

together in one pipeline before they are metered, and

they flow about 60 gallons a ninute. And the lower one

flows about 100 gallons a minute. These are called deep

springs and they dontt fluctuate in flow very much like

4 8
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the Rilda Canyon springs, they are pretty constant year

round and drop a little bit, but not very much. And

then we have our Birch Spring, which is just across the

river from those other springs, and right now it's

f lowing 23 gal lons a minute.

MR. LAURISKI: Is that an average that it may flow

year round?

THE WITNESS: It stays pretty consistent. When I

f irst started'for North Emery there wasntt a meter on

there. We would bucket that springr and it was right

around 70 gal lons a minute. But i t  d idn' t  that 's a

deep spring too, doesn't vary l ike Rilda does.

Ms. LEVER: I have a question Mr. Stoyanoff. On the

map, the excerpt we have, w€ have a Birch Spring on it

above the picnic area; is that where you are talking

about?

THE WITNESS: Yes.

MS. LEVER: And as I try to put on to my marker,

your area that you are talking about, the upper and

lower spring right there after Rilda canyon comes in,

they are below grade and down from Co-op; is that

correct?

THE WITNESS: On our map it shows the Co-op mine

being up the trai l .

l [R. SMITH: If I can clarify. On the USGS ildP,

4 9
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thatts the old Co-op mine. The new Co-op mine, the one

we're here before you today, is just south of that

called Big Bear Canyon. That's what was on the USGS map

and that's not something we put on there, but it, shows

on the map there.

MS. LEVER: Okay. Thank you.

MR. LAT'RISKI : Mr. Hansen?

l[R. CHRISTENSEN: Were we going to talk about Big

Bear Spring?

MR. HANSEN: I have no further questions.

MR. APPEL: We'Il get to that with my witness.

l{R. CHRISTENSEN: Okay.

MR. SMITH: I don't think I have anything further of

this witness.

MR. MITCHELL: No questions.

l{R. SMITH: At this t ime we'd l ike to call Mr. Scott

A l l red to  tes t i fy .

SCOTT ALLRED

was duly sworn, was examined and

test i f ied as fol lows:

BY MR. SMITH:

Q. Mr. Allred, would you please state your name

and address?

A. Ivan Scott  Al l red, Cleveland, Box 186.

Q. okay. And whatts your current occupation?
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A. Board of Director for North Emery Water.

Q. Okay' And how long have you been on the North

Emery Water Users Board?

A. About 14 years.

Q. And how much does that pay, how much does that

posit ion pay?

A. Nothing. Just about nothing.

Q. Why don't you tell me what some of your duties

are as a Board member?

A. The duties Itve took on more or less because I

was voted in to overlook North Emery. I overlook like

Birch Spring and overlook the development of the springs

and overlook the upgrading and the things we have done

throughout the system. Trying to help Jack with his

jobs, and the other managers we have had in the past.

Q' Would you characterize it as a hands on Board

posi t ion?

A .  Yes ,

Q. So are you involved in actual day-to-day

workings with the company?

A. I  have been, yes.

Q. And were you involved when Birch Spring was

redeveloped in the 1-980 t s?

A .  Yes ,  I  was "

Q. And what was your involvement?
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A" I was going up there every night to see what

the flows was and see what we was producing because I

was the one that wanted to get Birch Spring going. It

was developed in ,72 or t77. I cantt remember which

year it was developed first. But we wasntt getting near

the water that was coming out of the grround.

So we went into it because'we needed more water,

because of the drought years and stuff, and we owned

more stock in HuntingtonlCleveland Irrigation Company.

So we was trying to get it through, the water rights

that we had in that spring. So we went in and

redeveloped it, and I was there every night trying to

see what we could do about getting the water into the

pipeline, into the system.

Q. okay" I tm going to show you a picture,  I

believe this is Exhibit 3. I believe everybody on the

Board has a copy of this exhibit. And I ' II ask if you

can identify Exhibit 3 for the Board?

A. This is urhen we just got started in the Birch

Springs. We had Tony Sapieress (sic) come up and

excavate and this was the start of the excavating, when

we was in there. We went a lot deeper than this to try

to get what r,rater we could get out of it.

Q" So why don't you take a minute and explain what

when you develop a spring, maybe not all of us are
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familiar as we could be with what the development of a

spring, dt least as far as Birch Springsn entail. Take

a minute and just maybe describe what work was done for

the development of Birch Springs?

A. WeII r w€ nrent in.

MR. HANSEN: We have given a lot of latitude and I

object on foundation grounds and ask petitioners to

establish some foundation so this testimony is relevant

to the issue.

!4R. LAURISKI: I think that's appropriate Mr.

Smith.

l l lR. SII{ITH: I guess f tm confused. Itve heard is

it a foundation or relevance objection?

l[R. HANSEN: At this point I 'm objecting for lack of

foundation. ff they can't show foundation then f ' II

object to relevance.

lllR. LAURISKI: As to the relevance.

lllR. SI{ITH: I believe the relevance you know, I

can speak to either one or both. Mr. Allred testif ied

he was personally involved with the development work so

he has personal knowledge of what happened there and can

test i fy as to that.  As far as the relevance, T just

want to point out that the efforts that went in to

d.evelop Birch Springs as a resource for North Emery

Water Users, and we believe it provides foundation for
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later testimony our expert will give as to water that

should be intercepting what it could intercept or has

intercepted in the past, and that the development work

should be intercepting the water thatts there.

lllR. HANSEN: Well, the issue again is what effect

Co-op's rnining of the Tank Seam has on those springs and

I object to the testimony they are proffering here on

the relevance grounds.

trl lR. SMITH: WeII, i f Co-op wants to l init any of its

testimony to that and not raise any issue about whether

we properly developed the spring and we are capturing

the water thatts in the spring, w€ can move ahead. But

I dontt want to be in a posit ion where I 've bypassed

some evidence and have thern bring areluments that , i,. €. ;

we did not develop the spring, or the spring wasntt

properly developed, and that's the reason why, when we

show what flows we're getting out of the spring, they

attack that evidence as saying that's not the flows from

Birch Springs, you are just not capturing the flows in

your system so you are not getting the entire flow.

And so ftm happy to shorten the issue. I don't want

to leave myself in a position where I haven't put on the

proper evidence and when itts their turn have that kind

of evidence brought by them, and me not having put on

the evidence about our developing the spring.
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l{R. LAURISKI: Why don't you continue and the Board

will consider whatever weight that we can afford this

exhibit. We'11 reserve our decision on your objection.

MR. HANSEN: ItI l  ask that he lay a foundation. If

he lays  i t ,  that 's  f ine .

BY Il[R. SMITH:

Q. Mr. Allred, were you personally involved in the

development work of Birch Springs in the 1980ts?

A .  Yes ,  I  was .

Q. And did you personally go observe the work that

was done?

A .  Yes ,  I  d i d .

Q" And did you observe

MR. LAURISKI: Mr. Snith, could you lean forward and

closer to the microphone, please. Thank you. Mr.

A l l red,  I tm sor ry .

BY II[R. SI'IITH:

Q. And did you observe the construction work

that's depicted in Exhibit 3?

A .  Yes .

Q. And does Exhibit 3 accurately depict

development work that was done at Birch Springs?

A. Yes, that was why we went in there. We was

already getting 20 gallons a minute out of the part that

has been developed. And so we went in and redeveloped

5 5
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the whole thing and only gained 100 some gallons a

minute, but we couldn't put it right in. And when we

put it in, it was 90 some gallons and that was during

the same time as they were rnining at Co-op mine.
f

Q. So after the development work was done you were

able to how much water were you able to capture from

Birch Springs?

A" They was over 200 some gallons that was

captured in there, that we was capturing in there.

Q. okay. And Itm shdwing you whatts been marked

as Exhibit 4 and ask if you can identify that?

A. Yes, that was some more from when we was

starting to really dig dourn into Birch Springs trying to

get down to the sources of the springs.

MR. LAURISKI: So this _is simply additional

development work in the Birch Springs area?

THE WITNESS: Yes, more of the same.

l[R. LAURISKI: If you look at Exhibit 3, it 's

actually more to the left of it, as I look at this; is

that correct?

THE WITNESS: Yes. 
' '

l[R. LAURISKI : Okay.

BY II[R. SMITH:

Q. And I 'd l ike you to take a look, and have you

Iook at Exhibit 5, and ask if you can identify Exhibit

5 6
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5 .

A. Yes, these are checks we wrote to Tony

Sap ie ress  f o r  L7 t360 .39 .  $21 r460 .

Q. And what were those checks to pay for?

A. This was to pay for development work in Birch

Springs.

Q. Okay. And on the second page can you identify

the second page of Exhibit 5?

A. Yeah, this is where we trent in and got the

water right from the ledge itself. one and tno on

there "

Q. And that's what, a drawing of some development

rrork?

A. This is a drawing of the development work that

was done in there.

Q. Okay. And prior to any development at all '

where did the water issue from Birch Springs, when you

say the rock ledge itself?

A. Before it was coming out right along where that

hydrohole is sitting on this one picture you got, this

which one is this one?

MR. MITCHELL: ThTee.

THE WITNESS: This creek was running water down

through it, the stream bed was running water hefore we

went in and developed it.
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MR. LAURISKI: And I may have missed this, r'rhat year

was that?

THE WITNESS: This was in '83 or '84, r ight in

there.

BY I[R. SMITH:

Q. Was that the first time that Birch Springs had

been developed for use by North Emery Water Users?

A. No, i t  was developed in '76, I  th ink,  the f i rst

t ime, and that's when we was getting 20 some gallons a

minute out of it.

Q. So the purpose of the development work was, in

the 80ts ,  was to  do what?

A. To get the rest of the water that was coming

out, that was coming down this creek bed.

Q. And how much, after the development nrork was

done in the t8Otsn how much water was available, was

captured in the North Emery Water Users system from

Birch Springs?

A. WeIl ,  when i t  was al l  said and done aII  we

really captured was 90 some gallons a minute.

IlR. CHRISTENSEN: In addition?

THE WITNESS: Yes.

trlfR. LAURISKI: Itm confused a l i tt1e. When we were

talking about Exhibit 3, we talked about the development

being capable of putting out 2OO gallons. When you

5 8
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f inished, the flow went to 2OO gallons per minute.

THE WITNESS: When we was developing it we bucketed

the places urhere we come right out of the ledges and we

hras bucketing 200 gallons a minute.

MR. LAURfSKI: So the collection of everything?

THE tilITNESS: That was collection of one and two of

those, one and twor on the back end. One of them was

two hundred something and one was around 100 some

gallons. That was when they put the pipe in and we had

there was more water then, but thatts what I was

getting out of the buckets.

l[R. LAIJRISKI: That was in 1983, | 84?

THE WITNESS: Yes I

MS. LEVER: Honr much were you getting out after the

pipeline was put in?

THE WITNESS: We was only getting 70 some to 90 some

gallons a minute.

US. LEVER: After the work was done you were getting

about 90?

THE WITNESS: Yes.

MR. SMfTH: f move for admission of Exhibits 3, 4

and  5 .

l[R. HANSEN: Object to the first page of Exhibit 5,

the checksr oD the grounds of relevance. I think the

fact they did development work is relevant, but whether
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or not they paid for it or who they paid the money to is

not relevant"

MR. LAURISKI: IIII al low the exhibits, and I think

that the first page of Exhibit 5 is just to indi-cate

that they actually had the work done at Birch Springs,

and we'l l  just accredit whatever weight is given to the

meri ts of  th is case.

lllR. HANSEN: Okay.

l[R. SMITH: That's all the questions I have for Mr.

AI I red.

l l lR. MITCHELL: Cou1d I get clarif ication?

MR. APPEL: I have no questiolls.

llfR. MITCHELL: The checks on Exhibit 5 are dated

1984. Do you think you would have written those checks

in the same year in which you did the work?

THE WITNESS:  I 'm suTe.

l{R. MITCHELL: So Lg84 is probably likely the year in

which it was done?

THE WITNESS: Yes.

lllR. MITCHELL: And the final page of this exhibit,

the hand drawing, do you know who did the hand drawing?

THE WITNESS: I did some and Gary Larsen did some.

I dontt know who did this one for sure. He was the

manager we had at the time.

l[R. LAURISKI: When was this? Was this also
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prepared. in L984 | the second page of Exhibit 5?

THE WITNESS: YeS.

l[R. MITCHELL: Was that for the purposes of having

the contractor construct or depict what you believe you

had accomplished?

THE WITNESS: That's what we did while we was doing

i t ,  developing i t .

l[R. MITCHELL: As you got it opened up?

THE WITNESS: Yes.

l[R. MITCHELL: You saw what you thought how you

wanted to lay it out?

THE WITNESS: We laid it out as we dug it up and

found what we needed. to f ind. You cantt see whatts in

there so you have to go in, and as we developed it.

l[R. MITCHELL: So this pretty much is intended to

depict how it ended up getting done?

THE WITNESS: Yes.

l[R. LAIIRISKI : Okay. Mr. Hansen, cross

examination?

BY MR. HANSEN:

Q. You testified that when you went in there to

begin development of Birch Canyon in L984, you caught

water in buckets and determined there was about 2Oo

gallons a minute coming out of the face?

A. Yes. When we got it dug up we was getting two

6 L
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different places there.

Q. And that when you completed your development'

you hlere only intercepting around 97 gallons a minute?

A .  Tha t t s  a l l .

Q. Do you have any records to reflect those

numbers?

A. We have tried to f ind them and we cantt. We

have got a book when Gary Larson did do this, the guy

that was the manaqer, that he has got it in his diary of

what he did every day.

Q. But this 2OO gallons per minute number and 97

gallons per minute numberr you are relying on your

memory?

A. Gary Larsonts too, but he wrote i t  down, i t ts

in his diary.

Q. Do you have his diary?

A. I think Mr, Hansen here has his diary.

Q. I ask that it be produced.

Could you describe the kind of construction work you

went through in developing that spring?

A. A Iot, w€ just went through a lot. We had to

get boxes, man boxes to get into to get down into the

depth of them.

Q. I notice these photographs show that you did

excavation work?
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A. We had a cat and a hydrohole.

Q" Did you have to do any dynamiting?

A. They did a l i t t le.

Q. Did that have any impact on the water flow?

MR. SMfTH: I  object,  that cal ls for an opinion.

lllR. HANSEN: Only if he knows.

THE WITNESS: I  don' t  Know.

l[R" HANSEN: No further questions.

MR. L,AURISKf : Mr. Mitchell?

l[R. MITCHELL: No further questions.

D[R. SMITH: No further questions.

IvIR. LAURISKf : Thank you, Mr . AIIred .

THE WTTNESS: Okay.

l {R. SMITH: I 'd l ike to cal l  Mr.  Menco Copinga.

MENCO COPINGA

was duly sworn, was examined and

test i f ied as fol lows:

BY I[R. SMITH:

Q. Mr. Copinga, I think you need to spell your

name as well as state your name and address.

A. Menco Copinga. M-e-n-c-o, C-o-p- i -n-g-a.

Q. And Mr. Copinga, are you currently employed?

A. Yes, I dD, Itm employed by Plateau Mining

Company "

Q. What are your duties with Plateau?
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A. Itm a construction foreman on the ground.

Q. Do you also have a posit ion?

A. I'm the President of the North Emery Water

Users .

Q. So you're the president of the Board?

A .  Yes .

Q.  And that rs  a

A. Wetre from different locations and wetre voted

in, and then as a Board they every year they appoint

a new president and thatts how I became the president.

Q. Honr long have you been associated trith North

Emery Water Users Association?

A. I tve been a member for 18 years.

Q. Okay. And has Birch Springs been used by North

Emery Water Users Association throughout that time?

A.  Yes ,  i t  has .

Q. And let's see if my mathematics is right, 18

yearsr we're talking about L976 about?

A .  Yes .

Q. So North Emery Water Users made use of Birch

Springs as a drinking water source since L976?

A .  Ygs .

Q. Do you knorr,r whether that t s prior to or after

the mining activities started in Bear Canyon by Co-op?

A. I believe that was prior to when they started

6 4
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Bear Canyon, yes.

Q. Do you have any recollection of what the flows

were prior to any mining activities of Co-op in Bear

Canyon from Birch Springs?

A. As Scott relayed it, i t  was we developed it,

had about 25 gallons per minute and we knew there was

more water because it was all coming to the surface. So

we decided we better go in there and develop it. And by

doing so, we ended up with about 90 gallons per minute.

Q. So you were part of the people who made the

decision to do further development work that was done in

about L984; is that right?

A .  Yes ,  I  was .

Q. And that decision was made on the abundance of

water in that area?

A.  R ight ,  yes.

Q. Okay. I have no further questions for Mr.

Copinga.

l[R. APPEL: No questions .

MR. LAURISKT: Mr. Hansen?

MR. HANSEN: No questions.

l[R. MITCHELL: No questions .

MR. LAURISKI : Thank you, Mt. Copinga. I tm sorry'

Mr. Murray, you had a question earlier of one of the

witnesses?

6 5
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l{R. MURRAY: f 'm okay.

l l lR" SMITH: If we're done with that witness we'lI go

on to our next witness, Mr. Lee McE1pragk. Itd l ike to

call hirn at this t ime.

LEE MCELPRAGK

was duly sworn, was examined and

test i f  ied as fol lonrs:

BY MR. SMITH:

Q. Could you state your name and address for the

record.

A. My name is Lee McElpragk. M-c-e-1-p-r-a-g-k,

Box 448 Huntington, Utah.

Q. And Mr. McElpragk, are you currently employed?

A. Yes and no. I tm a ret i red coal  miner,  but I tm

a full t ime farmer.

Q. You say retired coal miner. What types of jobs

did you have in the mine while you were employed in the

coal mine?

A. oh, I worked up to a general mine foreman.

Most of my rnining career was in a manaltement position.

Q. And which mines have you worked in?

A. WeIl ,  I  started in Lee Master 's mine in Mi l t

Fork Canyon, I went to the Beehive mine, later named it

Desby Bluff (sic) mine. After they split down I

transferred to the Deer Creek Mine.

6 6
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Q. Okay. And are you on any boards or do you have

any position on any boards in your area?

A. Yes. I tm on the Board of  the

Huntington/Cleveland Irrigation Company.

Q. Okay. And itts ny understanding

Huntington/Cleveland Irrigation Company is the holder of

the water rights for the water that issues from both

Birch Spring and Big Bear Canyon spring?

A.  Yes,  that ts  r ight .

Q. And it 's also ny understanding you have had a

Iot of opportunity to observe particularly Birch Spring;

is that correct?

A. Yes, al l  our l i fe we have been catt l i f l1,  I tve

seen the spr ings al l  my l i fe.

Q. And you say all your l i fe, about what period of

time are we talking about?

A. Oh, I was probably l ike 10 years old before I

could remember, you know, doing too much about it. The

Birch Spring in particular is right on top of the hif l

which we call the Bear Canyon hil l .  We used to truck

cattle up there in an old truck and it was hot, and my

j ob vtas to dip water out of the spring to cool the old

truck off with.

Q. okay. And when you were starting I should

have asked how old you were and we could figure it out.
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TelI us when you were 10 years old, what year was that?

A .  Lg0g .

Q. And so youtd dip water out of Birch Spring to

put in the truck; is that right?

A .  Yes .

Q. And could you give an estimation of how much

water you saw in Birch Spring during your visits there,

and if it changed, letts talk about the changes, but if

it, stayed constant, give an estimation?

A. I don't know that it ever changed.

l{R. HANSEN: Objection, lack of foundation. Unless

he took measurements to quantify, I don't think he has

any personal knowledge to testify.

tr[R. LAURISKI: You can go ahead Mr. McElpragk, and

we'11 consider the object ion.

THE WITNESS: I would €tuess, and ny guess would

probably be 75 gallons a minute.

BY MR. SMITH:

Q. That's based on how big of a stream? Can you

describe what kind of stream you saw coming out of Birch

Springs?

A. WeII, the only thing I could relate to is pump

water. I have one pump I use quite a bit that runs 200

gallon a minute and wetre out another pump that run 150

gallon a minute. And just what I was basing it oI1,
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trying to guess how big that stream was compared to what

these pumps out there

lllR. HANSEN: I object and move to strike the

testirnony. This establishes he t s speculating "

l[R. LAURISKI: His testimony with respect to the

flows out of the Birch Springs?

llR. HANSEN: That, s correct .

MR. LAURISKf: Proceed, wetl l consider the

obj ection.

BY trIIR. SMITH:

Q. And so you visited Birch Springs about how many

times a year, from L949 on?

A. oh, would be four or f ive times in the spring

and probably two or three in the fall, plus gosh, w€

see it all summer long rea1ly.

Q. And this was every year from r 49 until the time

that Birch Springs was developed?

A .  Yes "

Q. Ever any times when you saw the Birch Spring

just was dry?

A. No, no I never did see it dry.

Q. Did it have approximately the same flow every

year?

A. I would think so. As far as I knowt T never

did notice no change in it anlrurray.
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Q. okay" How about the spring in Big Bear Canyon,

did you have an opportunity

l[R. LAURISKI: Can I stop you for a minute? When

you talk about no change, Mr. McElpragk, trhat time

frames are we talking about here from, L949 to L994 |

or?

THE WITNESS: No, I 'm talking from | 49 to probably

t7O, through that area.

MR. HANSEN: I object and move to strike on the same

bas is .

II[R. LAURISKI: Go ahead.

tr4R. SMITH: And the reason it ends in the t 7 O I s ,

that's about when that spring was developed and

obviously the flow changed when the development work

went into the spring?

A .  Ygs .

Q. okay. Moving to Big Bear Canyon springso did

you have an opportunity to observe that spring?

A .  Yes ,  I  d i d .

Q. Was it under the same circumstances as you

described for Birch Springs?

A. No, no. The only reason I observed that

spring, I used to go up with a kid by the name of

Derrick (sic) Rol1y, Darrell Rolly was his dad and he

took care of the Huntington water. He was a city
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Marshall, and he done roughly what Jack done. I

remember going up there with hin when they checked the

spr ing.

Q. And they would check that because that was a

water source for Huntington city?

A. Yes, dt that t ime Huntington City's only water

source.

Q. So you go up with him to just check and see how

the spring was doing?

A.  Yes,  jus t  do that .

UR. LAURISKI: Can we establish a time here, Mr.

Snith?

BY MR. SMITH:

Q. Thank you. Can you telI when you say you

would go up with Mr. Rolly and check that

A. Pr ior to L957, when we were st i l l  in school-

Q. So, approximately f rom '49 to '57?

A. Yes, that per iod of  t ime.

Q. Thatts al l  the quest ions f  have for Mr.

McElpragk.

lllR. LAURISKI : Mr. Appel?

I4[R. APPEL 3 No questions .

!1[R. LAURISKI : Mr . Hansen?

l[R. HANSEN: No questions .

MR. LAURISKI: Mr. Mitchell?

7L



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

1

2

3

4

5

6

7

I

9

1-0

1 1

L 2

1 3

L 4

l-5

l-6

L 7

L 8

1 9

2 0

2 L

2 2

2 3

2 4

2 5

l [R. MITCHELL: No questions.

I[R. CHRISTENSEN: Mr. ChairmaN?

MR. LAT'RISKI : Yes .

MR. CHRISTENSEN: I asked a question about Big Bear

Spring some time ago and you said what you had done, but

we didn't ever talk about any kind of quantit ies, f lows

on Big Bear. How does that relate to the other gallons

per minute you have been talking about?

THE WITNESS: Quantity wise?

llfR. CHRISTENSEN: Yeah, do you know?

THE WITNESS: No. There wasr ds I remember, we run

into a four ineh pipe and that four inch pipe took care

of all of Huntington. It was quite a big spring

real ly "

MR. SMITH: How many people lived in Huntington

during approximately how big was Huntington during

this t ime?

THE WITNESS: I think Huntington at that time was

probably 800 people.

l[R. CHRISTENSEN: How many gallons per minute is Big

Bear putting out now?

ll[R. APPEL: With our next witness we'II take care of

Big Bear. He represents Castle Valley Special Service

Dis t r ic t .

l{R. CHRISTENSEN: Oh, okay.
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MR. SMITH: We're getting there. Thank you, Mr.

McElprag;k.

l[R. APPEL: We t 1I call Darrel Leamaster.

DARREL LEAMASTER

was duly sworn, was examined and

test i f  ied as fol lonrs:

BY MR. APPEL:

Q. Mr. Leamaster, could you state and spell your

full name please?

A. My name is Darrel Leamaster, D-El-r-r-e-1,

L-e-a-m-a-s-t-e-r .

Q. What is your address?

A. I l ive in Huntington, Utah, 9O North 2OO West.

Q. How long have you lived in that greneral

vicinity?

A. WelI, I was born and raised there ' T was gone

for about 15 years, and then I've been back for the last

L7 years .

Q. What is your current occupation?

A. I 'm the district manager of the Castle Valley

Special  Service Distr ict .  I 'm a professional c iv i l

engineer.

Q. Could you describe your duties that you perform

in relation to that occupation?

A. Yes. Itm the general manager and mainly in the
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off ice,  i t 's  an administrat ive job, I  supervise

employees. Castle VaIIey Special Service District is a

local government entity or a branch of Emery County

government. We provide culinary water, irrigation

water, sewer and roads to eight conmunities in western

Emery County.

Q. How long have you held that position?

A. f was the first employee of the district '  and

Itve been there for a l i t t le over L7 years now.

Q. You characterized your occupation as somewhat

adrninistrative. You do spend quite a bit of time in the

f ie ld ,  don ' t  you?

A. I do. I work closely we have a foreman and

laborers that work in each of the areas. In the

Huntington/Cleveland area we have a foreman and two fuII

t ime people there. And I 'm in the field with them quite

frequently, Iooking at jobs, reviewing our facil i t ies

and that kind of thing.

Q. Could you describe the water service components

of Castle Valley Special Service District?

A. In relationship to Huntington/Cleveland and

EImo?

Q.  Yes .

A. Yes. We have at the present t ime, w€ have

Huntington/Cleveland and EImo combined on one r^rater
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treatment system. That systern depends on springs for

their main source. We currently have three springs that

we rely oDr and maybe I should refer to the exhibit.

MR. APPEL: Why dontt we do that. We've referred

previously to the Big Bear Spring and I rnight point that

out .  I t ts  located here.

MR. MITCHELL: Clarify for the record, w€'re pointing

at Exhibi t  1.

THE WITNESS: Yes, Exhibit 1. Big Bear Spring is

located approximately a half a rnile from the portal of

the Bear Canyon mine. It is located in the Bear

Canyon. This is Highway 31 and Huntington Creek. As we

follow that on upstream approximately three miles, maybe

three and-a-half milesr w€ have a spring called Litt le

Bear Spring. And Little Bear Spring is located on the

opposite side of the canyon, oD the east canyon side of

the mountain. This is Litt le Bear Canyon. And that is

located right here.

We also have a spring that we uti l ize in Tie Fork

Canyon. Tie Forl< Canyon is here on the map and

actually we have two springs, an upper spring, which is

located at the fork of the canyon, and we have a new

spring developed in L993, that is approximately half way

up. The upper spring is no longer in service, itts

diverted out. It was impacted by another mining
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operation and we have an agreement with them where this

spring is turned out of the system, and they helped us

develop this other spring that we call the lower

spring. It is now in service.

I might tell you about what flows we're recej-ving

now. The lower Tie Fork spring is producing

approximately 93 gallons a minute. The Litt1e Bear

Spring is our biggest spring, and Itve forgotten when

that was. In t 93. The other f low was 29L gallons a

minute, around, and the Big Bear Spring is currently

flowJ-ng at about 118 gallons a minute. Those three

sources provide the water for Huntington/Cleveland and

EImo.

Q. How many connections do you have for water

service?

A. Right now have approximately 11050. They

mostly residential connections that would include a

conmercial services and serves around 2550 people.

Q. Is there any other water service entity that

competes with you as far as size and number of people

served?

A. Not in Emery County, no.

Q. Have you had occasion to visit the diversion

works at Big Bear Spring?

A. Yes, I have. We have inspections there we do
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each year" The first t ime that I visited there was in

L977. It was going through some reconstruction and

updating at that time. That was done by Huntington City

prior to our taking over the maintenance of the system.

Q. Could you describe the diversion works at Big

Bear ,  p lease.

A. Big Bear Spring comes out of rock ledges and

fractures in rock ledges, sandstone rock ledges. To

capture that water hre have built concrete boxes that are

right up against the ledges. There are, I think, three

spots where it comes out of the ledge. They then go

into a common collection box. From that collection box

it then l;oes into the transmission lines that leads to

the conmunity and to the rest of our facil i t ies.

Q. Where are those diversion works located in

relation to the Co-op mine, and if youtd l i lce to refer

to Exhibit L, that would be fine, if that wil l  assist

you.

A. I think that the actual location of the spring

is approximately a half a rnile from the Co-op portal.

The spring is located here, and the road that goes up to

the mine is in the bottom of the canyon, and then it

swings back and the mine portal is approximately right

here.

lllR. LAIIRISKI: The mine portal being the access to
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the Blind Canyon seami is that correct?

THE WITNESS: That's correct" I think wetre about

hal-f a rnile from the mine portal.

I{R. CHRISTENSEN: Higher or lower?

THE WITNESS: We are lower. Our springs are about

at the bottom of the Star Point Formation, and I'm not

sure of the exact element, I would gluess probably three,

400 feet higher than of the mine to our springs. Itm

not sure of the elevation.

l4R. MfTCHELL: Mr. Appel, for clarif ication, Exhibit

Lt which is actually whatts in evidence, and it was

suhmitted as you are looking at it, as it 's folded and

three hole punched. You're looking at what would be

actually the northwest corner of this document thatts in

front of the Board, in this fashion, assuming the top is

north?

THE WITNESS: Yes.

MR. MITCHELL: Okay. And therets a small circle just

to the left of the R and Bear; is that correct?

THE WITNESS: YeS.

MR. MITCHELL: That,s the spring you are referring

to?

THE WITNESS: Yes.

l[R. MITCHELL: And then the mine portal would

actually not be included on this map, it would be off

7 8
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the map?

THE WITNESS: It is off the man slightly.

trllR. MITCHELL: But your estimation is up the canyon

referring to Bear Canyon approximately a half

nile is the portal?

THE WITNESS: Yes.

MR. MfTCHELL: Okay.

BY IM,. APPEL:

Q. Mr. Leamaster, what is the average flow of the

Big Bear Spring in gallons per minute?

A. In L993 the average was 118 gallons a minute.

In prior years it has been higher, and has gradually

decreased over tirne. When we began operation and

maintenance of the system, w€ installed rneters and we

have kept continuous meter records of the spring output

and had that information since approxinately 1980. Tfe

have prior infonnation back into L977 that's also

avai lable.

l[R. LAURISKI: When you say gradually decreased over

time, can you tell us what t ime frame wetre looking at

here?

THE WITNESS: Part icular ly s ince L983, and '84, when

we had real wet years and wetre upr probably our average

f low was 230,  24O ga l lons a  minute ,  somewhere.  We' te

now at  118.
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BY MR. APPEL:

Q. When did Co-op begin their mining operations in

the area?

A.  I 'm not  pos i t ive ,  I  th ink  i t  was 1985,  '86 ,

somewhere in that area.

Q. Okay. How important of a water source is this

to your company?

A. It 's an extremely important source. It

represents now around 25 percent of the total amount of

flow. It has been indicated that spring has been

devel-oped for a long period of t ime" Wetve researched

back into the records and we think it was first used by

Huntington back in about LgzL. It's been in continuous

service since L92L. It was upgraded in L977 to do the

structures that I talked about, to capture the spring as

it comes out of the mountains. Huntington City did

that, and we think they spent around $15,000 for that

work at that ti-me.

Following that in L982 and 1983, we did all of the

transmission lines that lead from those springs down in

to the ci ty,  and that project we spent about $3251000

for. AIso to point out that in L99Lt the Department of

Transportation had a construction project where they

realigned and widened U 31 which is the highway up the

canyon" At that time, they relocated and moved all of
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our transmission lines, and the North Emery Water Users'

transmission l ines. And that project was over a mil l ion

dollars to move those l ines.

So we have made a tremendous the State of Utah

paid for thatr so not only is our district, but the

state has made a real commitment to both of those

systems as far as the amount of money we have spent on

them.

It 's a very good quality water, and has been to this

point. One of the great advantages of it is it comes

out of the mountain. We chlorinate it and that's

basically all the treatment that it receives, so itts

very cheap water. We dontt have the cost of a water

treatment plantr w€ dontt have the chemicals,

electricity, the pumping costs. It 's all gravity f low

so it 's a very valuable resource for us to have.

Q. What would you and your customers do if you

were to lose the ability to divert that water for

whatever reason?

A. It would have to be replaced from someplace.

The problem is in that area there are very few ground

water sources available there thatts not being uti l ized'

and it would be very expensive. Some how it would have

to be replaced. It night be that we would have to go to

a surface water table treatment plant and replace it out

8 1
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of the river. I dontt know of any other ground water

sources available at this t ime.

Q. Do you have any sort of ballpark idea of hotrr

much a treatment plant itself would cost?

A. I 'd real ly be guessing, hal f  a rni l l ion dol lars

at least.

Q. Have you noticed any difference in the quantity

of flow and the guality of the water since Co-op began

its operations?

A. Yes, w€ have. And we are very concerned about

some of those things. I think that they were given some

exhibits on water quality, is that right?

Q.  Wel I ,  wet l l  wa i t  a  second on those.

A. okay. Just a brief answer. We have seen

changes in the flow, and we have also seen some changes

in the water quality which we are concerned about. one

of the problems within spring, is that we have no

advanced warning systems if something happened to any of

our springs, water quality wise. The water would enter

the system, and would be to our customers before we had

any way of knowing that we had a problem. We are in the

process of working with another government agency, the

Enery County Water Conservancy District and the Bureau

of Reclamation to put in some continuous flow monitoring

systems and TDS monitoring systems. They will work off
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of solar power and wil l  generate a signal that wil l  be

transmitting radio naives to our office so we can

continually monitor at least TDS. We hope in the future

we could add turbidity monitoringr to that as wellr ds

soon as money allows, but those systems are just coming

on line now. our problem is $re have no way of lcnowing

if some kind of contamination occurred. It would be in

the system and to our customers before we had any way of

knowing it.

Q. In the last 10 years, have you noticed any

whatts called anomalous events that have occurred with

respect to water flows in Big Bear Spring or water

quality?

A. Yes, w€ have. The main events that we saw

occurred in the winter of

l[R. HANSEN: I object, wetre getting very far afield

from whatts relevant here. Therets been no foundation

to show that any of this testimony is relevant, and I

object on that basis.

llfR. LAURfSKI: Mr. Appel, how is this going to

relate to the mining of the Tank Seam? Everythinq I'm

hearing seems to indicate wetre talking about a t ime

period of current rnining activity into the Blind Canyon

seam. What relationship are we getting at bettreen that

and the mining activity that's going to occur in the

8 3
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Tank Seam?

l[R. APPEL: The reason that t s j-mportant , and we t 11

tie that together with the expert testimony of Mr.

Montgromery, the effect on the surface and the effect on

this system of the mine. And he wil l  discuss the

interrelationships between Mr. Tegerfees (sic), the

faulting that will allow for conmunication of vrater, and

how the water could get from the Tank Seam down in to

this mine, but we have to understand trhat occurs, and in

particular this lower mine, because thatts again, ds I

referenced in the beginning, the rniddle section of the

pipe. And if we're to ignore the rniddle section of the

pipe, you wontt  have the ent i re picture.  I t ts

foundational and background information for the Board.

MR. HANSEN: Again, this testimony is out of order.

Therets has been no foundation. They are stating they

intend to lay the foundation well after the testimony is

given. I think before this testimony can be given' they

should be required to put on their expert, and establish

some foundational grrounds to show there is some

connection between rnining of the Tank Seam and what will

happen to these springs.

MR. LAURISKI: I tend to agree with Mr. Hansenr w€

have talked a lot about periods from L949 through L984 '

and 1984 to the present t ime, and wetve yet to hear

8 4
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anything about any relationship to the Tank Seam and how

this information's going to t ie into that.

trllR. APPEL: WeII, we have to start someplace. We

chose to start chronologically back in time and move

forward to where the Tank Seam is now, and I tm not sure

how best to approach that except to say that this is the

way we chose to present it, and I think it makes sense

that way. You can see the development and the impacts

the mining has had. Wetll get to the Tank Seam. We

understand that's what this hearing is about. But

thatts the way we have approached it.

We think this is critical background because they

are connected. There are interworkings betnreen them

based on the way Co-op has suggested they will take the

coal out of the Tank Seam, and these workings come into

evidence on that basis. The water has to be drained in

some way.

MR. HANSEN: I take no issue with the statement that

they have to start somewhere. But the point here is

they have started at the wrong place. Until they show

there is some connection between mining the Tank Seam

and an adverse impact that may happen to these other

springs, aII this other testimony is totally irrelevant,

and I object to it in its entirety.

l[R. SMITH: Mr . Chairman?

8 5
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MR. LAURISKI:  Mr.  Mitchel l  f i rst .

trfR. MITCHELL: I guess what I think might be helpful'

is if the representation could be made to the Board that

they are goingr to put on evidence that there is water in

the Tank Seam. I think if they don't intend to put on

any evidence there is any water in the Tank Seamr I'11

proffer we'lI put on evidence there essentially isntt

any waterr or no evidence of water in the Tank Seam,

Then I guess I'm not sure how it could ever link up.

MR. SMITH: Mr. Chairman, if I could be heard.

First, i t 's, I think, not only customary, but required

to put on factual evidence before you have your expert

come on and give his opinions because the opinions are

based on facts that are in evidence. To have the expert

come on first and teII you what the connection is, and

then have to thatts a backr*ards way to approach it.

We would draw a sirnilar objection, I '$ sure, from the

respondents if we put on Mr. Montgomery first and have

him give his opinions. They would say there is no

factual  basis for those opinions. So, you know, i t ts

putting the cart before the horse.

On the other point as far as water in the Tank Seam,

we have to remenber, not only is the Tank Seam going to

be mined, but the mining is there's a connection

created between the Blind Canyon seam and the Tank Seam

8 5



t
I
I
I
I
I
I
I
I
t
I
t
I
I
I
I
I

1

2

3

4

5

6

7

8

9

10

t- 1-

L2

13

L4

15

16

L7

18

1-9

20

2L

22

23

24

25

I
I

within the mine itself. It 's going to cut through a

number of feet of rock and strata of rock, and what's in

the Tank Seam i tsel f .  I t 's  also to reach i t  is

important to our argument. So to try to lend this to

whatts in the Tank Seam, I think is putting blinders oil,

because obviously the workings that will have to take

place in that mine to get to the Tank Seam are extremely

relevant to this Board, because thatts exactly what

we're here for,  is that theytre doing revis ions to be

able to do the workings and get to the Tank Seam. We

think there will be more impact caused by getting there

than what's in the Tank Seam.

But to try to say whatts exactly in the Tank Seam is

to such a l imitation, because theytre going to ramp uP,

as we understand, from the mine plant, to ramp up into

the Tank Seam, take the coal out of the Tank Seam down

through the present workings. I don't want to be so

linited f guess is my point.

MR. LAURISKI: I 'm going to let you proceed, but I 'm

having some difficulty seeing where this testimony is

Eoing to tie in to your expertts testimony in terms of

the future mining of the Tank Seam. So It l I reserve our

judgrment on the objection, to the relevance of this

testimony, until we have had an opportunity to hear from

your expert. And there has to be a tie here somewhere,

87



'[

ll
l
ll
I

l\

1l
ll
ll

.h
/:,i.. rr*,j.t\

J,.A

{tp;;'te\ {,,
kl''' , ,J;'*ol)

{ fhAds 
il'/"{)

vtut-nrvtt' 
,$:U^f^

;[*It^{.n4 
-b

'h,",*.T^"*n,:;] -as{
,uOn s+ot4 

:,, € E L
).L- /* ' ,  aJd

)- . t$n 
r  ja '

)a-'n)

rtzt'J

,J



I
I
t
I
I
I
t
I
I
I
I
I
I
I
I
I
I
I
I

L

2

3

4

5

6

'7

I

9

10

11

L2

13

L4

15

16

L7

18

19

20

2L

22

23

24

25

otherwise wetre not going to be able to consider the

testimony you have presented so far. At least as I can

see i t .

l [R. APPEL: Itm wil l ing to proffer to the Board our

expert will make that connection for you. What Itm

doing urith Mr. Leamaster is laying a foundation. It 's

an interesting objection to suggest Itm not providing

foundation when I'm in the process of laying the

foundation for the expert. But I appreciate the ability

to continlle.

IIIR. LAT]RISKT : YeS .

BY I[R. APPEL:

Q. Mr. Leamaster, I believe we were talking about

what we casually referred to as the. event. You would

explain that to the Board.

A. Yes. In the wintert ime, L99Ot L99L, we and

when I say w€, I mean our foreman who operates in the

area, and myself, observed a great deal of ice formation

on the clif f s irunediately above our springs, and back

towards the Co-op mine. This was .something that we had

never seen before. f called and made arrangements with

the fellow that Mr. Howard Darrell Rolly who was

familiar with the canyon, and hauled coal out of there

for the old mine, and asked hiur to go with me. f told

him I wanted hin to see something. I didn't teIl him

8 8
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why. He immediately conmented he had never seen

anything like that before. We had a lot of water coming

out of the cliffs and freezing on the outside that we

had never seen before.

l4[R. LAURISKI: What year was this?

THE WITNESS: This was in 1990 and 1991. First

started seeing it probably in December of L99O, and went

on in though L991.

We started investigating that, and we saw some

changres in some of the chernical characteristics of our

spring. We didn't, at that t ime, notice any flow

differences, but looking back at it now, w€ can see they

were impacting on the flow of the spring. And what we

eventually found out was that Co-op mine was discharging

mine water back into the old workings of the old mine.

l1tR . HANSEN: Obj ection. Lack of f oundation, Do

personal knowledge.

MR. LAURISKI:  I ' I I  note the object ion, Mr.  Hansen.

THE WITNESS: We have prepared some information

showing the water quality, how it was affected during

that t ime period. And if you'd l ike I can give that to

you now.

l[R. APPEL: Thatts the last guestion I have for this

witness at  th is point  in t ime. f t l l  refer him to Mr.

Smith at this point for exhibits.

8 9
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l[R. LAURISKI : All right.

BY I{R. SMITH:

Q. Mr. Leamaster, I want to show you whatts been

marked as Exhibit L3 and Exhibit L4. And I ' 11 ask you

to telI me if you can identify Exhibit 13 and L4.

A. Yes, I can. These are photographs that have

been put together in the area immediately up canyon from

our springs, These would be looking up Bear Canyon

towards Bear Canyon mine, and they were taken to show

the ice formation on the cliffs above our springs. Our

spring would be about in the center of Exhibit L3, and

the Bear Canyon mine would be to your right on up the

canyon. Again, these were taken in the winter of 1990

and  1991 ,

Q. Do these photographs accurately depict what you

saw at that tine?

A.  Yes,  they do.

Q. And I trould take it 13 would be a larger shot

and L4 would be a close up of what's depicted in L3?

A. That's correct. I think L3, we took several

photographs and then put those together to get a whole

I giuess you would call it a mosaic of the canyon

area . L4 is a closer view with the ice f ormati-on.

MR. SIIITH: I move for admission of Exhibits 13 and

14 .
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MR. LAURISKI: MT. Hansen?

llfR. HANSEN: No objection.

trf iR. MITCHELL: No objection.

MR. LAIIRISKI: Okay.

llR. HANSEN: Except on relevarlce.

ll[R. MITCHELL: Except on relevance.

}lR. LAURISKI : Okay.

BY I[R. SMITH:

Q. I 'd l ike to show you a document thatts been

marked as Exhibit a 4 page document marked as Exhibit

18, and ask if you can identify Exhibit 18 for the

Board?

A. Yes, f can. This is information that was

developed by me in our office, concerning water quality

from the Big Bear Springs.

l{R. L,AURISKI: Can you hold on for a second Mr.

Smith, I think we're having troubte finding them.

MS. BROWN: They were included, Mr. Chairman, in

your f i les this morning.

MR. LAURfSKf: This morning?

Okay.

THE WfTNESS: The first page of that document is

basically a data sunmary of information that we have on

water quality. The first tests we found were in L97L'

and it goes up through June of L994. We have basically

9 1
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sunmarized the information that we have in our file

showing water quality through that time period"

If you turn to the second page of that I'm not

sure which one you have second. Is it marked calcium

concentration on the left side? Okay. What we have

done here is graphically plotted out some of the

parameters versus time, and the time period wetre

talking about that we're concerned about occurred in

1990, late L99Ot and through the ear ly part  of  1991.

You'II notice we have one high spike in that area of

calcium concentration that occurred in February of tgL.

And in general, wetre a l i tt le bit higrher in calcium

concentration in that area.

If you turn to the other exhibit now, the next Fage'

i t 's  on the lef t  hand side, i t  says total  dissolved

solids in rnil l igrams per l i ter. And you'I l notice a

very distinct rise in TDS concentration, starting in

like January of L99L, and persisting later on into L99L,

probably into JuIy or August. And then we back off to

more close to the averaele.

And then the last page of that exhibit plots sulfate

concentration again against t ime, and there you' 11 see a

marked differential in the increase during that same

time period in early 199L into say July or August of

1991 .
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We felt that these occurrences were related to the

ice flow on the ledges, that our spring was being

affected by something that was going on in the mine.

MR. HANSEN: Objection to the statement, lack of

foundationr r1o personal knowledge.

IlR. MITCHELL: Can r just briefly Jgir {s-e this

witness with regard to the exhibits? I thinl< we can

short cut a lot.

lllR. SMITH: Okay.

BY trflR. MITCHELL:

Q. Mr. Leamaster, with regard to the exhibits

showing pictures of ice on rock in what you believe was

about '9o, '9L, in Exhibi t  18, you bel ieve there was a

connection between the ice on the surface, and the

change in concentration of materials measured for in

L99Li is that a fair statement?

A. Yes, I  do. I  th ink there was.

Q. And not only do you believe there was a

connection between those two events, but you believe

there was a connection between something going on at the

mine in 1991?

MR. HANSEN: I object to any answers hets giving to

the extent they caII for expert testimony.

l{R. MITCHELL: Right, I just

l[R. HANSEN: If he's giving his lay opinion
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l[R. MITCHELL: I just want to know what he thinks.

Do you think that?

THE WITNESS: In my opinion, I think there was a

connection.

l{lR. MITCHELL: Okay.

Q. And because you believe that, have you retained

an expert to try and help you figure out whatts going

on; is that right?

A. Thatt  s correct.

Q. And you aren't trying to teIl the Board you

have personal knowledge of what exactly happened, but

you were worried and you believed it was appropriate to

hire an expert; is that right?

A. That,  s correct.

Q. And the expert has his opinion as to what

happened?

A.  That ts  cor rec t .

Q. fs that a fair statement?

A .  Ygs .

Q. But if you can't do any more than say because

of what you believe were oner €rD event you observed of

ice on rockl two, measurements you took, and your

interpretation of those measurements; and three, what

you believe rrras going on in the mine, you believe

therets a connection?

9 4



I
I
I
I
I
t
t
I
I
I
I
I
I
I
I
I
I
I
I

1

2

3

4

5

6

7

I

9

10

1L

L2

13

14

L5

L6

L7

18

19

20

2L

22

23

24

25

A" Thatts correct.

Q. But you don't have anything you can point to of

our own personal knowledge of that time other than what

you may have learned from your expert; is that a fair

statement?

A. Yes. Although we have been also given some

information from DOGM, not directly from the rnining

company, but from DOGIII that also

Q. From the records filed with DOGM as a

requirement of their permit?

A. That also indicated there was a problem.

Q. What time would that have been filed with the

Board of oil, Gas and Mining?

A. It didn't come unti l  later, probably a year'

year and-a-half after these events occurred.

Q. Okay. Is that something that you've raised,

you've been concerned about, talked about before with

the Board of OiI, Gas and Mining?

A .  Ygs .

Q. okay. And youtve raised your concernsr about

the information that you believe was in the Division's

records, with it?

A. Yes. Divis ion of  oi I ,  Gas and Mining has not

had this information until now. They have had parts of

i t ,  but not al l  of  th is.

9 5
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Q. Of your water monitoring?

A .  Ygs .

Q. Okay. So, what youtre saying is that as of

today would be the first time the technical staff of the

Division of Oil, Gas and Mining would have had the data

as presented?

A. Thatt  s correct.

Q. In Exhibi t  18?

A .  Ygs .

l[R. MITCHELL: Thank you.

I1[R. LAURISKI: Okay. Your objection is noted, Mt.

Hansen.

BY I[R. SMITH:

Q" Mr.  Leamaster,  th is Exhibi t  18, is that a

compilation of records and data collected by your

company?

A. Yes, and it also includes some data that has

been collected by Co-op mining and they have submitted

that to l ls.

Q. Okay. And itts accurate to the best of your

knor^rledge?

A .  Yes ,  i t  i s .

l[R. SMITH: We move to admit Exhibit 18 .

l[R. HANSEN: No objection.

l{R. LAT RISKI : Mr. Mitchetl?

9 6
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l [R. MITCHELL: No obj ection.

MR. LAIIRISKI : Be admitted.

l[R. SMITH: That's all the questions I have for this

witness, Mr. Chairman.

MR. LAURISKI: Mr. Appel, are you through?

l{R. APPEL: Yes .

l{R. LAURISKI: Before we begin cross-examination,

wetre going to take a five minute break.

MR. HANSEN: I have about two minutes of

cross-examination .

lllR. LAURf SKf : Okay, then proceed.

BY I[R. HANSEN:

Q. Mr. Leamaster, you testif ied that according to

your observations, flow decreased in the Big Bear Spring

since approximately L983, '84 i is that correct?

A. Thatt  s correct.

Q. And at or about that time, I believe you

testified that you had some wet years as far as

precipitation; is that correct?

A .  Ygs .

Q. And the precipitation in that area has declined

since that time; is that correct?

A. Thatts general ly correct,  yes.

Q. No further guestions.

UR. LAURISKf: Mr. Mitchell?
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UR. MITCHELL: No further questions.

MR. LAURISKI: Thank you, Mr" Leamaster.

(Whereupon a recess was taken. )

UR. LAIIRISKI: Back on the record.

Wet ll go back on the record so we can proceed.

l l lR. SMITH: We'd l ike to caII Mr. Bryce Montgomery

at th is t ime.

S. BRYCE MONTGOMERY

was duly sworn, was exannined and

test i f ied as fol lows:

BY I[R. SMITH:

Q. Could you state your name and a address for the

record, Mf . Montgomery?

A. S Bryce Montgomery, S. B-r-y-c-€r

M-o-n-t-g-o-m-e-r-y. 35LZ South 1-00 East in Bountiful,

84010 .

Q. And whatts your profession, Mr. Montgomery?

A. I 'm a consult ing professional geologist .

Q. And how long have you been engaged as a

geologist?

A.  At  least  36 years .

Q. And could you briefly tell us what your

educational background is as it relates to geology or

hydrology?

A. I have a Bachelors degree in geology from

9 8
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Brigham Young University and graduate courses there, and

at other Universities in both geology and hydrology, and

groundwater and soils, and geophysics,

Q. okay. And in addition to your educational

baclcground, have you had an opportunity to have work

experiences that relate to geology?

A. Yes. I 've been in the actual practice of

geology for at least 36 years, that's included working

as an area engineer for the state engineer of Utah, and

as the chief geologist for the Utah Division of $Iater

Resources up unt i l  1994.

Q. could you explain, this Board may not be as

familiar as some with what an area engineer for the

State Engineer's off ice, what that job entails?

A. It involves the analysis of applications being

made before the state engineer for the appropriation or

change or other methods of moving water around or

appropriating water, and the distribution and

adjudication of water rights.

Q. In that job, did you have to determine if say

one personts well would affect another person,s well?

A .  Yes .

Q. If they had additional rights moved to that

wel l?

A .  Yes .

9 9
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Q. And so did you have an opportunity to be

involved in underground water and hydrology issues in

that job?

A .  Ygs .

Q. And you also mentioned you worked as chief

geologist and geologist for the Division of Water

Resources?

A. That,  s correct.

Q. What were some of those job experiences?

A. That involved aspects of the application and

use of water, both surface and groundwater, planning,

and the investigation of areas for development including

location of we1ls, development of springs, the design

and construction of projects for the development

improvement use of water.

Q. I see. Any other job experiences that you've

had you'd l ike to tell the Board about?

A. Itve worked for independent oil companies as

their geologist. I 've done consulting work in several

aspects of geology, specif ically groundwater, over all

of the years I 've mentioned where it wasntt a confl ict

with my regular emplolrment. And then since 1988 Itve

worked fuIl tirne as a consultant in principally

groundwater development, but also in oil and gas, and

mining foundation studies.
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Q. And have you been employed by the protestants

here today to consult with them as far as groundwater

issues that are before the Board today?

A.  Yes,  I  have.

Q. And when did you begin that work for the

protestants?

A. Started in the faII of L99O I and has continued

on and off to the present time.

Q. And before I move onr Itd l ike you to take a

few minutes and describe for the Board kind of some of

the work that you've done in regards to this issue

thatts before the Board today, whether it be field work

or investigation workr so the Board has an idea of the

depth of the work that youtve put into this issue.

A. Since the fal l  of  1990, I tve done f ie ld studies

of this area, and in fact the whole region. Itve

determined the source for the various springs, the

interrelationship between the springs and the surface

water, and the development of rnining activity in the

area, not only for the Co-op mine, but Plateau Mine and

Pacific Corps., Genwal and other mines in the area.

Itve determined source protection areas for Castle

Valley Special Water District, for their spring

sources. This included the study of stereoscopic pairs

(sic), aerial photography over this whole regi-on and

1 0 1
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adjacent areas, and itts consisted of a very extensive

study over the years.

Q. You have actually visited the area?

A. Several t imes.

Q. How about the mine in Big Bear Canyon operated

by Co-op, are you familiar with that mine?

A. Yes, T drn, and my studies included a tour

provided by the mine manager of their operations, within

the mine.

Q. Okay. Since

MR. LAIIRISKI : When was that, Mr. Montgomery?

THE WITNESS: When was it?

IIIR. I,AITRISKI : Yes .

THE WITNESS: That was in 1991. The tour in the

mine.

l[R. LAURISKI : Okay.

BY tr{IR. SMITH:

Q. And I assume you have had other opportunities

to visit the area and do field investigations?

A. Several  t imes, y€s. f t ts related not only to

these springs, but other springs in the area"

Q. Now, have you also reviewed documents prepared

by either Co-op or their consultants in preparation for

your testimony today?

A. Yes, I have. And f 've also studied and
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researched documents, provided by other mining companies

in the regionr on fi le with the Division of OiI, Gas and

Mining, and otherwise acquired.

Q. Okay. And could you describe which documents

provided by the respondent that youtve had a chance to

review?

A. WeIl, I 've studied aII of the documents that

they have subrnitted to the Division of Oil, Gas and

Mining in making application for their perrnitting since

I've become involved. And that,s included studies their

consultants done for them, EarthFax. And Itve also

studied their submittals here for this hearing, in

consideration of their request to be permitted for the

Tank Seam coal mining.

Q. Okay.

A. This also included research of U.S. Geological

Survey studies that have been done in this area and

adjacent areas.

Q. Okay. Since wetre not al l  geologists or

hydrologists, and specif ically not n€r would you l ike to

take a few minutes and kind of explain the general

hydrology, geological features of this area that are

specifically pertinent to your testimony today? There

may be some exhibits here that we want to refer to.

A. Yes, I 'd be glad to do that.  You already know

1 0 3
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where the mine is located and the springs are located, I

believe, from the previous testimony thatts been given.

MR. HANSEN: Excuse ill€, could we have the witness

hold the exhibit back far enough so I can see it as

weI I ,  p lease.

THE WITNESS : Yes, I trr sorry.

trfiR. SMITH: This is also one of the exhibits in your

packet.

THE WITNESS: This is a blow up of one of the

exhibi ts.

I[R. LATIRISKI : Number 9 .

l[R. SII{ITH: Thank you, Exhibit number 9 .

A" What I would like to emphasLze is that the tank

coal mining seam is merely a segrment of an overall

hydrologic system that exists throughout this whole

area. And in some ways you might liken it to one piece

of a j igsaw puzzLe you would lay on the table. To take

one piece of that puz zLe and try to determine what the

total picture is, is greatly restrictive. By taking

that piece and fitting it in with the other data or

other pieces of the puz zLe, then you get a clear

picture, and that's what I 'd l ike to emphasLze to you.

As I say, the Tank Seam is only part of this overall

geologic and hydrologic system.

What we have, and I depicted on this generalized
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outline, is we have a regional aquifer that extends

throughout this whole area. Generally that aquifer

consists of the lower previous geologic formations that

are present in the area that will allow groundwater to

enter in to them and be stored, and to be released from

them.

The lower section of the

allows a regional aquifer to

geologic section that

be developed within them,

is the Blackhawk Formation, which contains the coal

seams that we're talking about. The Tank Seam is in the

upper part of it, and the Blind Canyon seam or Bear

Canyon seam is the one thatts presently being mined, the

Co-op mine, and itts in the lower part of the Blackhawk

Formation.

Underlying the Blackhawk Formation, w€ have a

sequence of sandstones that have some inner beds of

shale. This is known as a Star Point Sandstone

Formation. And it rests directly upon a very thick

shale formation known as the Mancos Sha1e, several

thousand feet, i trs quite impervious. So that acts as a

floor to hold up the groundwater above that point within

these pervious members.

The Star Point Sandstone has three members,

sandstone members that are pervious and will receive and

store groundwater. The upper member is the Spring

1 0 5
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Canyon, the niddle member is the Storrs, the lower

member is the Panther member. And itts from the Panther

member the base of this system, this hydrologi-c

system, that the Birch Spring and the Big Bear Spring

issues forth. The coal mine, Co-opts coal mine as

presently operating has intercepted this regional

aquifer that is within both the Star Points the Star

Point sandstone and the Blackhawk Formation. So, the

regi-onal aquifer has a potentiornetric surface or a

sloping surface very much like the land surface that

extends upward as you get in to the higher mountains.

And at the discharge point where the springs are'

the potentiometric surface is very low, and the

formation directly above it is not saturated. But as

you get back northward into the mountain range, the

Gentry Mountain Range to the north, THEN you have a

thicker saturated section, and that section actually

reaches up into the Blackhawk Formation which contains

the coal beds. So when they mine the coal they

intercept the groundwater.

Now, there are conditions here that make this

groundwater not only able to flow laterally through the

pervious sandstone beds, but it can also be transmitted

vertically down through the strata, and itts due to

extensive fault ing that's occurred in this area. These

1 0 6
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are tensional faults, formed by tensional forces pull ing

apart the rock formation and allowing cracks or joints

to be formed, and where therets actually been movement

or displacement along the jo ints,  that 's a fau1t.

You have openings that are developed vertically.

These are near vertical faults that trend north and

south. The Big Bear Spring and the Birch Spring, along

with the Co-op mine, are located directly between two

very prominent f aults, €rs I show here on this sketch.

One inrnediately to the east which has been called the

Bear Canyon fault, that's at least 100 feet of

displacement along it. And to the west, which is nrest

of the Birch Springs, it extends northward alsor BS does

the Bear Canyon fault, known as the Pleasant Valley

fault. These extends for miles northward and

southward. And in between those two f aults is a segrment

of the earthts crust that's also faulted with less

prominent faults. The Big Bear Spring discharges from

three prominent joints at the south end of a prominent

fault, just west of the Bear Canyon fault. The Birch

Spring discharges along the very prominent fault which

ties in with the Blind Canyon fault which is adjacent

immediately on the west edge of the Co-op mining

operations. So, and they are directly down gradient,

these springs are directly down gradient to the south of

L O 7



I
I
t
I
I
I
I
I
I
t
I
I
I
I
I
I
I
t
I

1

2

3

4

5

6

7

I

9

1-O

1_1

L2

13

L4

15

16

L7

1-8

L9

20

2L

22

23

24

25

the Co-op rnining operation.

Gentry Mountain area extends to the north with

higher elevations, and that's where a lot of the

recharge comes from that enters into that regional

aquifer and discharges into the springs. ftd l ike to

refer also to this cross-section, which is generalized

again, through this area. The heavy black line is

actually the surface of the ground, so, agrain, you have

the Mancos Shale as I stated before which underlies the

whole area which is impervious. And you have the Star

Point sandstone imnediately on top of it with the three

members f've mentioned, and imnediately above that you

have the Blackhawk Formation, with the prominent coal

beds within it.

And then above that you have other formations,

which also receive infield trading water from

precipitation and run off, that eventually works its way

down and gets into the bottom of the hydrologic system

or the regional aquifer, which again is conprised of

both the Blackhawk Formation and the Star Point

Sandstone. This has been proven and shown by several

studies conducted by the U.S. Geological survey not only

in this area, but the area to the south, the area to the

north.

Referring to this exhibit, which is whatever

1 0 8
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number.

Q. Excuse rr€ r this is, I believe, Exhibit 1L .

A. Okay. This is taken from one of the It.S.

Geological studies and shows, depicts this system Itve

just explained to you.

MR. HANSEN: objection, hasntt been established it

does show the conditions as it exists in the area that's

being mined. What we are loolcing at is a very general

diagrammatic cross-section that bears no necessary

relationship to the specif ic conditions found in the

areas that Co-op is mining. In particular, this Exhibit

doesntt show the Tank Seam at aII, and shows no

relationship between where the water may be coming from

and where the Tank Seam is, and what effect mining in

the Tank Seam may have, and I object to this exhibit on

that basis.

l[R. SMITH : Mr . Chairman, w€ | te trying to at least

establish kind of the basic geology which this testimony

is based on. This exhibit is taken from a UsGs study of

that area of the coal f ield. The Wasatch Plateau coal

f ie ld.  I t ts not being of fered, hasntt  been offered

yet. I don't even need. to talk to an objection unti l  I

actually try to offer it into evidence, but it wil l  be

offered just as a learned treatise that shows helpful

information as to the general geology and hydrology of

1 0 9
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this area of the state.

trfiR. HANSEN: Again, even though it shows general

geology of the areas, unless it shows specific geology

of the specif ic area we're looking dt, including the

Tank Seam, it is in fact not he1pful.

THE WITNESS: Can I show the specif ics?

l[R. LAITRf SKI : Well , let me we' 11 note the

objection, and we'l l  consider what weight to give the

exhibit if in fact it is offered into evidence relative

to its appticability to the tank in the Blind Canyon

seam. Go ahead.

THE WITNESS: Al I  r ight.

I t ts t rue that i t  doesntt  contain al l  of  the detai l ,

but it 's hard to put on a chart in this fashion of

display, every detail. But it does show sufficient to

show the interrelationship of the regional aquifer from

which the tr^ro springs discharge, subj ect springs

discharge, and the existing coal bed that's being mined

and the Tank Searn that's being proposed to be mined.

This area in blue

MR" HANSEN: I object, this document does not shotrr

where these springs are being discharged from, doesn't

show the springrs at all.

lllR. SMITH: Mr . Chairman, if the tritness could

finish the answers before the objections are interposed,

L 1 0
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I think this would go a lot better.

tr[R. HANSEN: The tirne the objection is to be made is

at the time.

trl lR. LAURISKI: I '1I consider it a continuing

objection to this exhibit and to his testimony.

l[R. HANSEN: Thank you.

THE WITNESS: Perhaps I could refer to an exhibit

that has been already accepted, that is similar to

this. That shows the actual springs, if I that shows

the actual springs. This Exhibit D depicts very much

the same as this other exhibit, but it's in three

dimension, which Itve prepared Exhibit D and the

others.

l[R. SMITH: That' s Exhibit 8 .

THE WITNESS: Eight, your eight looks l ike a D. But

anl&Iay, it does then weII, I gruess itts sti l l  another

exhibit that f 've actually named the springs olt. But

Iet me continlle.

lllR. HANSEN: Again, f would point out that Exhibit

I, according to my notes, has not been discussed or

offered or admitted.

UR. LAURISKI: He has moved off of Exhibit I and

gone back to Exhibit 11, so I think we can move forward

here.

THE WITNESS: Okay. The thick blue section

1 1 L
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represents the regional aquifer which is at the base of

hydrologic system and extends over several miles, wide

area. AII of the coal mines in the area, actually as

they develop back into the mountain further into their

operations, they intercept this aquifer, including the

Co-op mine. At the base of that aquifer, there is

spil l ings that takes place. The water quality in this

aquifer is high quality and circulation and movement of

water from the area of recharge to the point of

discharge. Birch Springs and Big Bear Spring are two of

the points of discharge of that regional aquifer.

This black bed right here, represents the lower beds

in the Castlegate Formation of the Blackhawk Formation,

such as the Blind Canyon seam that's presently being

mined in the Co-op mine. This seam right here, this

black one here, would depict the Tank Seam thatts

proposed to be mined, and you can see that in this

example no appreciable groundwater exists in the Tank

Seam" There may be a little perched water thatts worked

its way down through the vertical fracture system and a

small amount may be encountered. But below the Tank

Seam you have the principal aquifer and the

potentiometric surface sloping towards the canyon

bottomr ds I mentionedr ds depicted on this

cross-section. So, the proposal by Co-op Mining Company
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to mine the Tank Seam, not only involves the Tank Seam

itself, but they need to have an interconnection as so

stated in their proposal.

After they remove the coal from the face, theytre

going to move it down a ramp into the present workings

where the Blind Canyon seam is being mined now. So they

are going to affect this interval between the Blind

Canyon seam and the Tank Searn. Plus, as they mine this

Tank Seam and introduce whatever contaminants either in

the subsurface or on roadways, such as salt applied in

the winter, i tts going to be able to he conveyed

downward by any water, whether it,s precipitation

falling on the surface up here, or it exists within the

ground r EIS it moves its way downward to the base of the

hydrologic system. Whatever contaminants may be

introduced, that water can convey it downward over

t ime.

The other aspect of it is, as they mine this seam

they are renoving a support within the geologic

section. That wil l  later cause collapsing of overlying

beds and induce increased jointing and fracturing for

any infield trading water that may falI to the surface

of the ground. That water too will work its way on down

until it get to the bottom of the system, the regional

aquifer.
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So, it too can introduce contaminants into the

system in that manner. Besides thatr ds they continue

to use the lower workings to take out the coal of the

nining operation in the Tank Seam, they will continue to

intercept and drain this regional aquifer of part of its

water and bring it out to the surface and dump it into

the surface drainage of Bear Canyon where it cantt get

back in to recharge or supply the springs. The springs

are receiving water out of the storage of this regrional

aquifer.

If you consider what Co-op has reported, they

reported that they have encountered approximately 500

gallons a minute of water as they continue their

operations. They say they are removing about 300

gallons a minute out of the subsurface and dumping it

into the surface. That's nearly half a rnil l ion gallons

of water a day that they are subtracting and removing

out of this storage. ft wil l  not be available over t ime

to supply these springs.

The movement of this groundwater is very slow. Itts

not l ike water in a river. Itts moving very slow

through this rock. From the pumping in tests that have

been conducted both by EarthFax for Co-op, and by

Plateau Mining Company, the rate of flow is only about a

l0th of a foot per day or less.
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If you intercept this water by your mining

operations, and then convey it such as was originally

done prior to L99L, and convey it into the south end of

the mine workings, then youtve interrupted the natural

rate of f low through that section. And as the let 's

see. Could I as the photographs depicted that were

earlier shown, I took these photos myself in the nrinter

o f  1990 and '9L,  i t ' s  Exh ib i ts  13 and L4,  that

groundwater, here's the top, very top of Exhibit L4,

that bed is the collapsed coal bed thatts being mined in

the present mine. Itts been set on fire naturally, and

then the rock has collapsed. And you can see thatts

where the water is discharging from, is the base of that

Blackhawk Formation. And it's spewing down over the

face of the cliffs. They're interbedded shales in this

Star Point section spil l ing over that contain dissolved

solids. So besides the dissolved solids that are being

conveyed out of the mine, which in those days prior to

1991, they were using calcium sulfate or l;ypsum dust to

suppress the coal dust. Besides dissolving the water

and bringing it out as this water flows down over the

face of these cliffs, i t picks up additional dissolved

solids. Some of that water reentered the fracture

system and becomes part of the recharge to these mines

or these springs that we're talking about, both Big Bear

1 1 5
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and Birch Spring.

So thatts how the interrelationship is of one strata

to another and how the groundwater moves down from one

to the other. It aII moves down towards this basil

regional aquifer.

Q. Before we get to the next chart, maybe we can

let me ask you this question, Mr. Montgomery. fs

Exhibit LL, which is the one we have just been looking

dt, is that an accurate representation of the geology of

the area around the Bear Canyon mine?

A. Yes, it has the formation named along the

margin.

Q. I move for admission of Exhibit Ll.

II[R. LAURISKI : Mr. Hansen?

uR. HANSEN: I have no objection as too what it

shows" I do have some objections as to the comments

that have been made and Itve made most of those. But as

for what it shows on its face, f have no objection.

MR. LAURISKI: Mr. Mitchell?

lllR. MfTCHELL: Let me clarify. This is introduced

for illustrative purposes only to show a generalized

cross section of the geology and hydrology of the

Wasatch Plateau?

I{R. SMITH 3 Yes .

ll[R. MITCHELL: Subject to that limitation, I have no

1 1 6
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obj ection "

MR" LAURISKf: Be accepted.

l[R. SMITH: Also, we probably ought to do Number 9,

which is a diagram of major faul ts.  I ' I1 hold the whole

thing up. The major faults around the mines and the

spring that we were talking about, both a cross-section

and a, I  guess, a plan view. I 'd move for admission of

that exhibit"

l[R. HANSEN: I have a few voir dire questions I 'd

l ike to ask about this exhibit.

Q. Mr. Montgomery, in testifying about Exhibit 9,

in particular the upper half of that exhibit, you stated

that this diagram shows two major faults which arer ds I

read it, are identif ied on the diagram as the Pleasant

Valley fault and Bear Canyon fault?

A .  Yes .

Q. And you said there was a minor fault between

those two faults.

A. More than one fault. There is a fault right at

the west edge of the present Co-op mine known as the

B1ind Canyon fault. It splays southward, it splays

southward and a branch of that fault is this fault you

see depicted in the earlier exhibit at the Birch

Spring. That's a fault very pronounced in that

photograph.

L L 7
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Q. In fact, either that B1ind Canyon fault or

I 'm not sure whether the fault I 'm referring to is

named, but either the Blind Canyon fault or some other

fault is not a minor fault, i t ts a major fault with over

200 feet of  s l ippages?

A. I was comparing it with the Bear Canyon fault

on the east and the Pleasant Canyon fault on the west as

being minor to those faults, but they're certainly very

pronounced and very significant and important in this

whole relationship.

Q. And this other significant fault that is not

shown on Exhibit g, is actually located about 8OO feet

from where Birch Springs comes out, isntt i t?

A. The fault splays to the south, it branches l ike

the branch of a tree, southward. So therets more than

one fault as you go southward.

sp l i ts .

I t  splays, div ides,

a. And in fact, Co-op mine does not mine the coal

seams on the side of the Bear Canyon fault, and does not

reach the other side of that Blind Canyon fault, does

ir?

A. Yes. Itve been in the workings and it goes

right up to the fault, the r^rorkings go right to the

faul t  p lain.

Q. To the Blind Canyon fault, not the Pleasant

L 1 8
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Valley fault?

A.  That ts  cor rec t .

lllR. HANSEN: I obj ect to Exhibit 9 on the grrounds it

was offered to accurately portray the conditions that

exist there and it does not.

l[R. LAIIRISKI : Mr. Mitchell?

l[R. MITCHELL: Mr. Montgomery, Exhibit 9 is really

ttro different exhibits, isntt i t?

A. A plan view and a cross-sect ion.

Q. And the source of your information for these

came f rom a variety of =orrr"*=?'

A. Thatts correct,  i t ts a combinat ion of  al l  the

effort Itve previously mentioned.

Q. And so is it fair to say that since you becane

involved with this issue for the water districts, in

late L990 early '9L, you have looked at previous USGS

monographsr you have looked at some information, I

believe you testified, both by the operator and their

consultants?

A. Thatt  s correct.

Q. And this Exhibit 9 is your interpretation of

all of that data over all of that t ime?

A. In a br ief  general ized way because again,  i t ts

not as a detailed map, but merely to display, to show

the interrelationships here. So itts not a precise
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complete map and section.

Q. So it 's i l lustrative of what you believe are

the most important geological hydrological features in

this area, which demonstrate or would support your

theory of what,s going on with regard to mining and the

subject springs?

A. Thatts correct. As I stated on the tit le it is

general ized.

Q. Okay. I would not object to its admission so

long as it was adrnitted sinply as illustrative of his

interpretation of various sources, for purposes of

demonstrating his theory of whatts going onr not as he

says, €LD accurate detailed depiction of the actual state

of affairs at any particular identif iable location.

tr[R. LAI]RISKI: It will be accepted only as an

il lustrative exhibit.

THE ?iIITNESS: I 'd l ike to refer to this exhibit,

which is a geologic map which I have prepared of this

whole region which was included the areas we're talking

about.

tr[R. SMITH: For the record that' s Exhibit 6 .

A. This is a geologic map depicting the

interrelationship of these faults and joints, the

outcrop of the Star Point sandstone, and the location of

the springs that we're talking about, and the structure
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of these rock strata that are involved.

The very pronounced, numerous number of faults and

joints are indicated on this map, and again, they dontt

it 's hard to depict every individual joint, but

these are the most pronounced and prominent joint trends

and faults that cut through the area. And as you can

see, this is the Co-op mine tract right here, and the

Big Bear Spring is irnmediately down gradiert, right

below it. The Birch Springs is innediately at the

southwest edge of it, in association with Blind Canyon

fault that trends along the rrest edge of the mining

operations.

This map also shows that the involved formations are

regional in nature, and the aquifer wetre talking about

represents a large storage area that contains

groundwater thatts been moving within it for many many

years at a relatively slow rate.

I 'd l ike to refer to this other exhibit which is

also taken from a U.S. Geological  survey publ icat ion,

and it shows the relationship of how rnining effects

groundwater in bedrock such as we have in this case.

Here is the conditions before at the top, and you have a

coal bed through here. You have a potentiometric

surface here of the groundwater aquifer that involves

the coal bed. This would be representative back deep in
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the mine to the north of the Co-op mine. When you come

in with a tunnel to mine that coal, i t 's the same as if

you were to dri l l  a well vertically into an aquifer and

pump out of it, only in this case the groundwater is

able to flow by gravity out of the aquifer so the

potentiometric lines which are normal to the flow lines

show how the water then moves out of the aguifer by

their drainage system thatts been introduced in to the

mine, which occurs at a very much faster rate than was

occurring naturally"

So r"rater that would normally then flow in its

natural course down through the bedding and the fracture

system to discharge naturally, such as that the springs

are intercepted by the operation of the coal mining.

And by withdrawing that water out of the groundwater

system and discharging it away rrhere it cantt remain and

flow on its natural course, subtracts from the total

storagte. So the ef fects of coal rnining will be a very

Iong term affect. It wil l  affect these springs for many

many years,  because i t ts reduced, i t ts pul l ing out of

the storage water that would have been available to

those springs, specif ically in dry periods.

MR. HANSEN: I object at this point. Again wetve

heard a lot of testimony on and on about the effects of

groundwater and so oD, which is all very well and grood,

L22
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but all of this testirnony relates to Co-opts current

nining activit ies and itts already been mining. ME.

Montgomery very quickly testified there was no

appreciable water in the Tank Seam and then went on. I

think that statement he made is key. Hets already

testified there is no appreciable water in the Tank

Seam, and the issue here is whether mining in the Tank

Seam is going to affect the groundwater. The things

he's testifying to now relate to Co-op minets current

mining activities, not to the effect on the groundwater

or what's going to happen if they go up in the Tank

Seam. I t ts not relevant.

tr[R. LAI]RISKI: Mr. Montgomery, if we could go back

to the prior exhibit, Number 10, the one that shows the

working face and the gravity flow as weII as using that

exhibit there. That's correct. As I look at that

exhibit, as I look at Exhibit 11 which is the one you

just set down that supposedly offered to depict the two

seams, the Blind Canyon seam and the Tank Seam, where in

the upper exhibit would the Tank Seam intersect one of

these under ground aquifers to allow the gravity flow

you are depicting?

THE WITNESS: The Tank Seam would actually be above

the water table depicted here because the water table or

the potentiometric surface exists below the blind seam

L23
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where it 's been dri l led in the Co-op mine. They

encountered very litt1e if any water. I think in one

hole it was a 10th of a gatlon per minute and the other

hole a half a gallon a minute. But that water is water

that is moving downward through the formations and

working its way down towards the water table of the

principal aquifer. You can have a lot of water stored

in the section above, such as in the formation where the

Tank Seam is, and not be completely saturated to where

it wil l  yield water to a bore hole. It has to be

saturated before it wil l  f low out and yield water.

l[R. LAURISKI: Are you saying then that water would

not flow downurard to the bottorn aquifer if mining didn't

occur?

THE WITNESS: No. The fact the fracture system is

present in the area allows that vertical flow downward.

If it were not so you would have grroundwater flowing out

to the face of the cliffs and spil l ing down the cliffs,

such as was done when Co-op dumped the water in the

south end of the old urorkings, and that occurred.

trllR. LAURISKf : So regardless of whether the Tank

Seam was mined or not mined, the water in the upper

aquifer is would flow by gravity to the lower aquifers

through fractures, and joining in the strata?

THE WITNESS: Thatts correct,  youtre r ight.

L24
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MR. SMITH: I f  i t 's  mined i t  wontt  f low that way.

MR. LAURfSKI; Mr. Smith please.

THE WITNESS: Rephrase it so f tm sure that Itm

answering it as correctly and truthful as I can.

l[R. LAURISKI: My question is, is that regardless of

whether or not the Tank Seam is mined, the Tank Seam as

I understand, does not intersect

THE WITNESS: The regional aquifer.

MR. LAIIRISKI: the regional aquifer.

THE WITNESS: At this posit ion.

l{R. LAURISKI : My question then is, as I t ve

understood your testimony, the regional aquifer, the

bottom part, the bottom aquifer would still receive

water through fractures and joining from the upper

regional aquifers, regardless of whether or not the Tank

Seam was mined or not?

THE WITNESS: Yeah, these are actually called

perched aquifers. Theytre spilling water downward

through these vertical fractures, to the regional

aquifer. In some instances you may get a spring up

high, but we dontt have any in this area in this

vicinity, in the Co-op rnining area. The only reason the

ice built up so far as is shown there is because Co-op

was not discharging the encountered water to the

surface, they were conveying it into the south end of

L25
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their workings, then it built up and burst out through

whatever means it could.

MR. LAURISKI: And the question is that would occur,

whether or not that Tank Seam were rnined?

THE WITNESS: Yes, but whatever amount of water is

encountered in the rnining operation by the Tank Seam,

and discharged out of the mine, would be a subtraction

from what would have occurred naturally.

l[R. LAURISKI: Wouldn't it also go on through the

floor joints and floor fractures in to that regional

aquifer?

THE WITNESS: WeII ,  i f  youtve been in a coal  mine,

the floor is very weII compacted. The joints that exist

in the floor of the coal mine, once you get in there and

work on it, youtve got coal dust, you've got dust that's

been introduced to suppress coal dustn youtve got

compaction by equipment working back and forth over it

with water in it, and so you actually plaster the floor

of the mine to where the permeability is greatly reduced

for that water to enter back and go vertically down

through the formations beneath the mining operation.

So youtve interfered. Youtve damaged the

permeability that existed naturally to allow that flow

to go down through.

MR. LAURfSKf: Are the Blackhawk formations

L26
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susceptible to f loor heating?

THE WITNESS: Yes, all formations are once you take

out this the coal seam, then you've taken out the

opposite force that's holding things in place and it 's

able to bump or come up. I mean thatts common in aII

mines.

l{R. LAURISKI : Okay. Thank you.

MS. LEVER: May T I for my clarif ication, if I tm

understanding a coal minerts question to a non coal

minerts question, is that youtre saying that if the Tank

Seam is removed, that the water, that it becomes like a

barrier and is more likely to go out and divert the

normally percolating waters that are going on and divert

them off so they don't get to the aquifer or are much

less reduced that would get to the aquifer?

THE WITNESS: You're r ight.

MS. LEVER: Okay. So, bottom line is it damages the

aguifer?

THE WITNESS: That' s correct. It damagres the

natural system, chanltes the regime, the way the

groundwater moved through the system before. If I might

use the example, prior to L99L, when Co-op $ras taking

their encountered nrater and discharging it in to the

south end of the old workings, you see they conveyed

that by a pipe line within the mine. So they changed

L27
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the rate of flow from where they encountered the water

in the face of the mine, through that interval or

distance towards the south end of the old cave workingts.

When that water was dumped, it took whatever course it

could, and some of it went downward, some of it went

Iaterally and spil led out on the face of the cliffs.

l[R. LAURISKI: But as I look at that exhibit though,

we're talking about the Blind Canyon seam intersecting

the regional aquifer versus the Tank Seam which doesntt

intersect that regional aquifer. And then you're

relying upon that impact to be from the first aquifers

above it. Doesn't that have some impact in terms of

where the coal seam is going to intersect, either

intersect or not intersect those aquifers, particularly

the regional aquifer?

THE WITNESS: WeIl ,  in this example, i f  th is i f

you see the potentiometric surface of the water table,

it goes up higher as you get back into the mountain, and

the seam is near horizontal. If you were to continue to

mine that seam, you might intercept some of this, the

top of that aquifer, as you get farther back north into

the mountain and towards the principal area of

recharge.

MS. LEVER: So Mr. Montgomery, are you saying the

darker line that you have showing where the Tank Seam

1 2 8
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line is, that that goes or; back farther and you haven't

draurn it in to intersect?

THE WITNESS: It 's not saturated in this posit ion,

but you could encounter saturation as you get farther

north.

MS" LEVER: So your stopping of the line is not

because the seam stops? 
t

THE WITNESS: WelI, see what they did, they dri l led

drill holes from the existing mine upward, to intercept

the Tank Seam. Thatts how they determined that. Pardon

me just one moment.

l[R. SUITH: This is not an exhibit we prepar€d, this

is an exhibit that comes from a USGS publication.

l[R. LAURISKI: We understand that it was introdueed

for i l lustrative purposes.

THE WITNESS: I believe I mentioned before, that one

of the other impacts by mining the Tank Seam is whatever

contamination is introduced will change the natural

system in the area of this mine. The groundwater that

normally would have worked its way down to the principal

aguifer will pick up any of these contaminants and

convey them on downward into this aguifer, and that way

it can inpact the aquifer in that manner. And also it

will restrict the movement that was originally there

naturally for that water to move downward because you

L29
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have an artificial flow now that you've introduced in

the mine, very much like this Mancos Shale surge

underneath. It becomes very less in its permeabifity.

It's the ability for the water to move through the floor

of the mine.

MR. LAURISKI: Thank you.

l[R. SMITH: We'd l ike to move for the admission of

Exhibits 6 and 10, Exhibit 6 is the area map and Exhibit

10 is the chart taken from the UScs publication showingr

the impact or how rnining impacts water.

I should also note that Exhibit 10 in your book also

has a photograph that we didn't enlargre, showing water

coming out of a roof bolt hole. We'lI have some

testimony later on about that.

!{R. IJAttRISKf : f , 11 reserve judgment on accepting

that exhibit until we've had the testimony on the

photograph. Mr. Hansen, what about Exhibit number 6?

l[R. HANSEN: No objection to Exhibit 6.

I[R. I,AURISKI : Mr " Mitchell?

l{R. MITCHELL: Exhibit 6, help me.

trfiR. LAURf SKI : It's the map.

l[R. MITCHELL: And that again is offered in the same

way as Exhibit 9 was, for the same purpose?

THE WITNESS: No, this is a detailed geologic map.

lllR. MITCHELL: To show the generalized area running

1 3 0
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from roughly Range 7 East north to

THE WITNESS: Yes, it extends through all of the

Huntington Canyon drainage,

MR. MITCHELL: Showing the entire Huntington Canyon

drainage?

THE WITNESS: Yes.

MR. MITCHELL: I have no objection to that exhibit.

l [R. LAURISKI: ft wil l  be accepted.

l[R" SMITH: Thank you.

l[R. MITCHELL: Have we moved for Exhibit 10?

l[R. SITIfTH: Yes, I moved for the bottom half of

Exhibit 10 because that's all we've covered at this

point, and I move for its admission.

l[R. HANSEN: To the extent it t s of f ered f or

i l lustrative purposes only, I would not object. If i t 's

offered to depict actual conditions, I would object.

trfiR. MITCHELL: Just a brief question. The Exhibit

10, the different potentiometric surfaces do not depict

any fracturing or faulting, do they?

THE WITNESS: They generalize the effects of

fracturing and fautting because the potentiometric

surface can be generalized with contours or a line such

as in this section, but actually it 's quite irrelevant

because the permeability will vary wherever this water

wil l  encounter a joint or fracture. So it may look more

1 3 1
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like a stairway, the steps on a stairway. Even though

you could draw a straight line, there are irregularities

along i t .

UR. MITCHELL: But Figure 3.22 states they are

sross-sections showing changes in flow through a

unifornly permeable coal bearing aquifer. If you did

not have a uniformly permeable coal bearing aguifer,

then this would not accurately represent the nature of

the potentiometric surface and rnining, would it?

THE WITNESS: In principal it urould, but it would be

irregularit ies in these l ines because of the local

var iat ions.

trfiR. MITCHELL: And the degree of irregularities just

tells us nothing about the degree of irregularity

depending on the guantity and guality of fracturing?

THE WITNESS: That,s correct.

![R. MITCHELL: With the understanding that this does

not purport to depict a non unj-fornly permeable coal

bearing aquifer, as stated on there, I have no

obj ect ion.

ltR. LAURfSKI: We'l l  accept the bottom half of

Exhibit L0 for i l lustrative purposes only.

THE WITNESS: May I refer back? I believe this is

Exhibi t  1.

l[R. SMITH: Yes, that is Exhibit t .

L32
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THE WITNESS: Exhibit 1 again, the relationship,

here we have Big Bear Spring, w€ have Birch Spring, and

then we have up here across Huntington Canyon, Litt1e

Bear Spring. The reason I draw your attention to this,

is it 's part of the regional aquifer system, this Litt le

Bear Spring. But itts in a posit ion to where it has not

been impacted by coal mining. There is no coal mining

impacting Little Bear Spring. And so if you use Little

Bear Spring flows in comparison with the average annual

precipitation, it represents an undisturbed condition of

the aquifer. So I 'd l ike to bring that to your

attent ionr os to i ts locat ion.

lllR. SMITH: Mr. Chairman, you asked me to keep tabs

on the time. I think we probably do have another 20 to

3 0 minutes of testimony to gfo. So this I note it 's

L2z4O" This may be a good opportunity to break for

Iunch.

l[R. LAI}RISKI: I agree with you. We{II reconvene at

is an hour enough for everybody?

ll lR. SIIIITH: That's f ine.

l l [R. LAURISKI:  Wetl l  reconvene at 1:30. Thank you.

(Whereupon the lunch recess was taken. )

r.3 3
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IilR. LAURISKI: Okay. Wetll go back on the record.

And I believe everybodyts here. Mr. Smith, if you want

to continlre.

l[R. SMITH: Thank you, Mr. Chairman.

Q. At this t ime we'd l ike to continue with the

direct testimony of Mr. Bryce Montgomery, And I

believe, Mr. Montgomery, you were explaining some of the

geological basis for your opinions, and your conclusions

in this thing. And I think you were going to talk about

some water f low information if Itm correct.

A. Yes. I started to talk about the fact that Big

Bear Spring and Birch Springs actually are part of a

regional system and Little Bear Spring, which is three

miles northwest of those springs, is a part of this

regional system, And it has not been impacted by mining

operations in the up gradient area of the spring. So by

relating flows and changes in mineral content of the

water of Birch springs, and Bear Spring to Little Bear

Spring, helps one to determine what irnpacts man has

introduced in to the natural system because Bear, Little

Bear Spring represents the natural system without mant s

impact or influence on it.

MR. HANSEN: I object and move to strike at this

point. Little Bear Spring is not only considerably up

the canyon itself, but it is across the canyon and
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across the river, and from petit ionerts own evidence,

itts not part of the same water table. I think they

should establish some foundation. There is no

connection between what goes on in Little Bear Spring

and the potential impact of mining on Birch and Big Bear

Spring.

MR. LAURISKI: Mr. Smith, I tend to agree that it

seems like the condition is directed at Birch and the

Big Bear Springs, and I don't think we have any reason

to consider any evidence relative to Little Bear since

it 's not within the permit boundaries of the mine.

ll[R. SMITH: That t s right. Mr. Chairman, our purpose

in bringing Litt le Bear is to act as a control, or a

spring that is not being impacted by any mining

activity, as a control just as you would in any other

kind of scientif ic test of having a control as a

comparison to the two springs that are at issue, Big

Bear and Birch springs.

MR. LAURISKI: I dontt think we have yet established

that the nining activity has impacted the springs at

this point, and we simply have received some data

relative to f lows and some generalized cross-sections of

the area that have left us yet without the full realm of

answers relative to the mining impact.

l[R. SMITH: That's right, and that's exactly trhere

1 3 5
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wetre heading with the charts of the flows. And l ike I

say, the relevance that Little Bear has is as a control

of a spring that has not been impacted, or therets no

evidence of any irnpact of any rnining activity on Little

Bear Spring, and obviously if the respondents disagree

with what our testimony is, they have their ohln experts

here and can present all the evidence they want to

attack that position. But I think we have the right to

put forth that evidence.

l[R. HANSEN: The question is one of relevance. If

the evidence is not relevant, i tts not admissible. Mr.

Smith has stated that they intend to use this evidence

to show a control, they may as well show introduce

evidence of a spring in the High Uintahs or in

Pennsylvania or elsewhere, therets no more relationship

to those than to this spring.

MR. LAURISKI: I have noted the objection, and I

think we can proceed forward.

THE WITNESS: The Big Bear Spring and the Birch

springs are discharging out of a base of the regional

aquifer system, thatts the basal member of the Star

Point sandstone known as the Panther Tongue or Panther

member, and so is Litt le Bear Spring. It is part of the

regional aguifer system of this area.

The precipitation also is very important in this
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area because aII groundwater reaching from

precipitation, either direct infi l tration or runoff that

later infi l trates in to the subsurface, thatts nhere

groundwater originates, comes from. So, the changes in

precipitation certainly have an influence on the

springs, how they respond. And where you have a spring

such as Little Bear Spring that has not been impacted by

rnining, it represents, you might say, the natural

conditions unaffected, except for changes in

precipitation.

Here on this chart, Exhibit 15, comparative flour

chart from 1-980 to L994 , of the three springs stated

plus the precipitation. Precipitation is shown in the

heavy blue line. Here you can see on the left side the

scale is in tenths of inches for the precipitation.

This is obtained from the Red Pine station which is just

across the canyon from the two springs of concern.

And it was provided by the Department of

Agriculture, the data for that. The red line depicts

the flows by year across the bottom of Little Bear

Spring. And you can see how that spring has fluctuated

over that number of years from 1980 to L994. There has

been some ups and downs, but in general you can see the

trend like thus, ds I place the marker through that

arga.
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In comparison, the grreen line depicts Big Bear

Spring flows. You can see that there was a high in 1980

of about 27O gallons per minute. Then there was a drop

down to about 180 gallons a minute. Then all of a

sudden there was an abrupt rise and a hump, anomalous

hump in the flows of Big Bear Spring.

IlR. HANSEN: I object to testimony and

characterization of what that exhibit shows. It shonrs

what it says, and speaks for itself. We can all look at

it and see what it says and donrt need opinions as to

what it, says.

l{R. LAURISKI : WeIl, Mr. Hansen I think Mr .

Montgomery's been offered as an expert witness in this

case, and I think that opinions are appropriate for

experts.

MR. HANSEN3 My point is, i t doesntt take expert

testimony to tell what a diagram shorors. ft shotrrs what

it shows,

MR. LAURfSKf: ft also leaves open a lot of guestion

that perhaps either the Board has, dt least I know I

have some, and I'd like the opportunity to hear from Mr.

Montgomery relative to what he thinks causes the

anomalies or causes the decline in the curve with

respect to these different springs. And I think it 's

appropriate for hirn to of f er that into evidence.
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THE WITNESS: This anomalous hump that occurred

between about 1983 and approximately L987, then it drops

off and levels out. But the flows never have come back

up through these exceeding years through L994, equaled

anything that had preceded that up to 1980.

The yellow line shown at the bottom are the flows,

measured flows from Birch Springs. You can see that

there was an anomalous high about 1989, L99A I and then

it dropped off rapidly, leveled out. Not quite leveled

out, sti l l  declining gradually to where the flours are

down to about 2A gallons a minuter approximately 20

gallons a minute at this present t ime.

tr4[R. LAIJRISKI: Before you leave Birch Springs, the

question I have is, what the data would show prior to

1989. We have had testimony here today that that

particular spring has been measured for a number of

years in terms of its flow, and my question is what

would that curve show?

THE WfTNESS: Okay. The reason that the witnesses

who preceded me were asked the questions they were, was

to show that there were appreciable flows naturally

before the spring was ever developed, and even after

development they tried to give as accurate as testj.mony

as they had.

From my perspective, in the plott ing of this data,

1 3 9
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we did not have recorded data prior to this time for

this chart. But neverthelessr ds I say, it was a very

it was a high, up to approxirnately 1OO gallons a

minute in L989. And then there was an abrupt drop off,

gradual decline thatts never come back. During this

same period, from the water quality data that was

previously presented under Darrel Leamaster's testimonY,

during that same period there was an anomalous rise in

total calcium and sulfate and total dissolved solids

during that period of time when this rise took place in

both Birch Springs and Big Bear Spring.

Now, that, in going back to the chart again, in

comparing those curves with the base line type curve of

Litt le Bear Spring, you can see that therets a

difference. If there was no inpact by manr or influence

beyond what man's provided, these curves should nearly

parallel the same as Litt le Bear Spring. But you can

see there has been a difference, and a steady decline in

these flows that never come back up in either Little

Bear or Big Bear Spring. From my judgrrnent of why this

has occurred, going back to this i l lustration, Exhibit

11, using the example of this before, here is the

regional aquifer depicted by the blue, the present Blind

Canyon seam being mined, and above it the Tank Seam to

be mined. with the present raining operations
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intercepting the potentionetric surface of that regional

aquifer, they have created a drainr ds I explained

before, which is bringing water out of the mine. Thatts

approximately a half a rnil l ion gallons a day that's

being subtracted out of this system. If these if

this water was coning out of isolated aguifers that are

not associated with the regional aquifer from which the

springs are spilling, then the water quality would not

be as high as it is. There has to be circulation of

that water to maintain the hiqh quality of less than 4OO

parts per nil l ion of the mine water.

And sor the interception of that water is

subtractingr €rs I say, about half a rnil l ion gallons a

day out of that. It would have naturally worked its way

downward and helped to supply the springs.

Now, if this water was not if it was separated

water, completely a different aquifer, i t would flow

laterally out to the face of the cliffs and be spil l ing

out to the face of the cliffs. It has to be moving, it

is circulating water and that water is not naturally

never has it naturally flowed out to the surface,

because itrs been working its way downward just like the

gradient shows to the basal member of the Star Point.

Q. This is as good a t ime as any. Wetl l  move for

the admission of Exhibit 15 which is the comparative

L4L
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f low chart from 1980 to L994 of the springs.

I[R. LAURISKI : Mr. Hansen?

I[R. HANSEN: No object ion.

MR. LAURISKI: Mr. Mitchell?

l[R. MITCHELL: I would object because he's had a

chance to testify about it. The question is, does it

come in for purposes of relevance, and Itm going to

renew the basis therets no evidence before the Board

that Litt le Bearts appropriate as a control. There is

no evidence of any sort of long term trend. His own

testimony has been this is very slow moving water. And

yet he shows, for example, Little Bear as being very

reactive to precipitation. And he shows Big Bear and

Birch as being essentially non reactive to it. He has a

theory as to why that is, but it all assumes a lot of

things that they haven't established.

They haven't established that Litt le Bear is an

appropriate control and is part of the same. The only

evidence you have in front of you is sort of a

generalized picture of the Wasatch Plateau which he says

is faulted, discontinuous fault ing all through it. He

says that's the recharge for even assuming there is a

single unidentified aquifer for the entire region which

is continuous across the board, and you could drill a

well anywhere in therer or find a spring anyvrhere in
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there and correlate whatts going on. He says that this

aquifer is essentially recharging across the full length

o f  i t .

So, he then gives you a map which shows numerous

rnining operations to the north of it, up gradient. And

yet none of his testimony has taken into account what

ef fect nining rnight have had in those areas.

Consequently, I would object to the comparative flows

coming in for the purpose of showing that theytre

comparative of something that this Board can rely on as

relevant or accurate for this purpose.

l[R. LAURISKI : Mr. Srnith?

l[R. SMITH: Maybe what we can do to try to solve Mr.

Mitchell 's objection is take the time and put on the

evidence about the at least our evidence about the

relationship between Little Bear and Big Bear and Birch

Springrs.

Q. Mr. Montgomery, youtve chosen Litt le Bear as a

control, believing that is in the same aquifer. Would

you first take some time and describe for the Board what

you base that belief on?

ll lR. HANSEN: Again, I renew my objection. I

apologize for having to do this so often, but I feel

it t s necessary to obj ect on the grrounds of relevance,

keeping in mind what the narrow issue is, whether
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Co-opts nining activit ies and Tank Seam, if i t  be

permitted to engage in those activities, is going to

impact Birch Springs and Big Bear Spring. And

petitioners have not established and cannot establish

that any evidence that they put on relating to Little

Bear Spring is going to have any irnpact on that issue.

l[R. LAURISKI: Again, I tend to agree with Mr.

Hansenr w€ have nothing before us either in your

petit ion to this Board, to object to the decision of the

Division in granting this signif icant revision to

indicate that Little Bear Spring has had any impact or

would be impacted by mining in the Tank Seam.

lllR. SI,IITH: We don't believe it's impacted by the

mining of the Tank Seam. Wetve

MR. LAURISKI: So the question becomes the relevance

to the testimony on Litt le Bear.

lllR. SI{ITH: And we believe that it is valid, because

itts issuing from the same aquifer that has not been

impacted by mining. The guestion is and we have been

an objection has been received from the Division

saying we haven't established that. We're happy to take

the time today and establish that. At least that's what

our  be l ie f  is .

tr[R. LAURISKI: My understanding of the testirnonY,

and I '11 raise this br ief ly,  is that Li t t le Bear hasn' t
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been impacted by the activities. And my question to you

Mr. Montgomery, is why do we see a declining rate in

discharge out of Litt1e Bear and an inclining rate in

discharge out of Big Bear? We see those two curves

coming together.

THE WITNESS: I 'd l ike to explain that if I might.

l[R. LAURISKI : Okay.

THE WITNESS: First ,  I td l ike to ment ion so far as

the relevancy of Little Bear Spring and these other

springs, three studies that have been, I think,

previously presented to you, made reference to by the

U.S. Geological survey. One of them was done on this

very area, by Terence Danielson and others, Hydrology of

the CoaI Resource Areas in the Upper Drainages of

Huntington and Cottonwood Creeks, Central Utah, That

report shows the relationship that I've just pointed out

to you.

l[R. IIANSEN: I object, petitioners have not offered

that report as an exhibit and not identified it as an

exhibit. I don't believe it 's proper for hirn to testify

as to its contents.

l[R. SMITH: If f can speak to the objection. Under

the rules of evidence in Utah, dh expert is allowed to

base his opinion on whatever experts in his f ield would

customarily rely on in basing their opinion. And
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whether itts in evidence or not in evidence, makes no

differencer or whether itts even admissible in

evidence. And f believe what Mr. Montgomeryts trying to

do is point out the things he is relying on in basing

his opinion that he thinks these are on the same

aquifer.

MR. LAT RISKI: Go ahead, Mr. Montg'omery.

THE WITNESS: That report refers to the specif ic

area wetre talking about, was done with a 1ot of

research and detail by the U.S. Geological survey

hydrologists and geologists which I considered with

respect to be competent and know what they're doing.

And another study that was done just to the north of it,

on the same formation, same relationship, same kind of

problem, was done by Wadell and others, and itts

entitled Hydrology of the Price River Basin, Utah, and

that shows the relationship that I've just pointed out

to you also. That is water supply paper 2246 of the

United States Geological Survey.

To the south of usr bounding on the south, another

study has been done by the U"S. Geological Survey by G.

C. Lines, water supply paper 2259, entitled groundwater

System and Possible Effects of Underground Coal Mining

in the Trail Mountain Area, Central Utah. And it

establishes the same relationships, the same problems
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and concerns, and impacts or potential impacts of coal

nining on this regional aquifer system we have just

talked about.

So, I offer those to you, in support of what Itve

jus t  sa id .

Getting back to your question, Mr. Chairman, this

anomalous area, and in Big Bear Springs as well as in

Litt le Bear or Birch Springs, coincide with the increase

in total dissolved mineral solids, almost doubles the

content during those periods as was shown to you on the

other exhibits.

l[R. LAURISKI: Could you pull that exhibit up,

because I dontt see the correspondence. I see the

anornaly in the total dissolved solids as occurring

between the period of February of r 9L, and April of '9L,

and I see that anomaly as being clear back in the years

1984  and  t  85 .

THE WITNESS: Okay. I f  I  might,  T 'd l ike to refer

you back to this chart here. From the time that the

coal mining operations of Co-op Mine intercepted this

aquifer and started picking up water, they conveyed that

water throughout the mine either for use or through a

pipeline, and dumped it in the south end of the

operations. That water was building up in there. They

have transported it, intercepted it back here,
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transported it at a much faster rate than nature would

have done, through a pipeline and dumped it in the south

end of the workings, that water buildup, and eventually

infiltrated it. It took a while to move through

naturally down to where the springs discharlte. So, it

had yet to go through an actual section after they had

interrupted the flow. But when it finally broke through

to the surface, as depicted in the photos there, showing

the ice on the cliffs, when it finally broke through to

the surface it started speruing down the surface. It

picked up additional total dissolved solids and started

infi l trating again in this section before it got into

the spring area, in to the fractures and so forth.

So you have first an increase in f low, due to this

shift of water, making it more available at the face of

the cliffs where it could go directly into the recharge

system of those springs, fault systems. Then eventually

the calcium sulfate that was used in the mine for rock

dust as well as the increased solids in the shale beds,

picked up additional the water moving through there

picked up additional sulfates, calcium sulfate, and it

doubled in both springs, Birch Springs and Big Bear

Spring, it doubled the concentration of calcium sulfate

dur ing that per iod of  1990 to tgL.

l[R. HANSEN: Again, I object. AIl of Mr.
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Montgomeryts testimony, dt least since the lunch break,

has nothing to do with Co-op Mine's mining activit ies in

the Tank Seam, and potential impact of those particular

activit ies. The petit ioners, €rt the beginning of these

proceedings, stated that they intended to keep their

case narrow to that issue, and instead they have been

wandering all over the field getting in to things that

happened years ago in the Blind Canyon seam, things in

the Hiawatha Seam, and made no serious effort to tie

those long ago events to what may occur if Co-opts Mine

is permitted to mine the Tank Seam.

I think that they should be instructed to confine

their testimony to that specif ic area.

l[R. LAURISKI : Mr. Appel?

l[R. APPEL: I 've been sitt ing here fairly si lent,

but I think we would likely be able to tie this all

together if we could proceed with the expert testimony

of Mr. Montgomery without these continual objections as

to form. I know that Mr. Hansen doesntt l ike Mr.

Montgomeryts conclusions, but hets here as an expert and

they' II be entitled to have conclusions from their

expert. I think the Board should understand our

presentation without continual objection.

tr[R. LAURISKI: Let's move forward, but at this point

I agree with Mr. Hansen, that we haventt been able to
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see that tie between the Tank Seam, what is projected to

be the impact of nining the Tank Seam and what wetre

seeing out of these springs. And I think we need to

reach that point" I 'm writ ing myself a lot of

questions, where do we get this tie, and I tend to

agreer we haventt reached that point yet. We have been

talking about periods pre L994 or even before that, and

this thing wasntt approved unti l  JuIy of L994.

MR. sUfTH: f think we'Il very quickly and shortly

tie these things together if I can get the rest of my

exhibits ruled on and testif ied to, then that's exactly

ny next guestion for our expert, is directed right

towards the SHEA, is the acronlrmr prepared by the

Divis ion for th is s igni f icant revis ion.

l[R. LAURISKf : Okay. Let me do this Mr. Hansen. f

know you have a continuing objection to all this

testimony and itts noted so that we can proceed. Mr.

Mitche1l, f 've heard some of your objections relative to

relevance, and we,II assume that on all those issues

itts a continuing objection and take those under

advisement when we deal on this issue.

So if you would, if we can move in to the relevance

of Mr. Montgomeryts sunmary relative to the Tank Seam.

l[R. SMITH: If I could ask for admission of Exhibit

15. I think Mr. Montgomery testif ied that he relied on

1 5 0
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other USGS reports that, to tie in, I think the only

problem was with whether the Little Bear had any

relevance. I didntt hear any objection to either the

precipitation or the flows of the two other springs. I

move for admission of  Exhibi t  L5. I td also l ike Mr.

Montgomery to identify I'11 do that and then move

on .

l[R. LAURISKI: We have the objections listed on

Exhibi t  15, and I ' I I  note those object ions, and wet l l  go

ahead and take the evidence and consider the objection

relative to the

l[R. MITCHELL: So is it fair to say at this time on

L5, you're reserving whether you,re going to take it or

not?

trl lR. LAURISKI: Thatts correct.

l[R,. MITCHELL: And there will be an opportunity to

cross examine Mr. Montgomery with regard to that exhibit

further?

l{R. LAtIRISKI : Yes, you will .

uR. SMITH: I then would like to have Mr. Montgomery

identify Exhibit lG, which is a f low of just the , oE

chart of just the precipitation for Big Bear and Big

Bear Springs for a shorter period of time, more detailed

breaking up of the year from 1989 to L994. And f '  11

have hin identify that so we can get that moved for

1 5 1
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admission.

THE WITNESS: This shows the same as the other

diagram on the flows except it covers a shorter period

from l-980 to L994 with an arnplif ication of the scale on

the left of gallons per minute. And it shows that the

precipitation is quite steady through this area.

Although you have areas of ups and downs, you can

average a line quite steady through it. But the flows

of Birch Springs were anomalously high, rp a hundred

gallons per minute, dropped and have continued to drop.

And that drop is very pronounced on this scale, and they

never have come back up again over those years.

The Big Bear Spring is shown in the green, and

again, if you average a l ine to the highs and lows,

there's a gradual decline from t89 through '94 of the

f lows.

l[R. SMITH: I move for admission of Exhibit 16.

MR. TIANSEN: I object on the grounds of relevance.

Mr. Montgomery did testify that the water in this water

table is moving at an extremely slow rate. f believe he

testified one tenth of a foot per day was the flow rate

in this urater tab1e. At that rate it moves less than

approxirnately 36 feet per year. Mr. Mont€tomery also

testif ied that there is at least a half a mile between

Big Bear Spring and the portal of the current mining
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operation. That is what | 2600 feet. It would take in

excess of 20 years for water to flow at that rate from

the mining operation down to the spring. Given that 20

year discrepancy rate, trying to compare flow rates a

month apart is totally irrelevant.

l[R. MITCHELL: I also have a concern with the lack of

scale with regard to precipitation. The precipitation

is measured in one tenth of an inch. I dontt know what

that means on this, next to gallons per minute plotted

across this.  I t ts v isual ly appeal ing, but f  can' t  do

anything with it.

l{R. LAURISKI: I have noted both objections like

Exhibit 15, and wetre going to reserve a decision on the

objection so you'l l  have an opportunity to cross examine

on the relevance of these two exhibits. Mr. Smith.

MR. SMITH: Thank you.

Q. Itd l ike to turn your attention now, Mr.

Montgomery, to what,s been submitted to the Board by

Co-op Mining Company as their Exhibit F, which is

certain pages out of the technical analysis prepared for

the Tank Seam, significant revision prepared by the

Division" There are certain pages I specif ically would

like to turn your attention to. Whatts l isted as page

2L, which is the second page of Exhibit B, and f td

further focus your attention on the second or last
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paragraph on that page, under the heading of

groundwater.

And maybe the easiest vray is f can read f t 11 read

for the record this paragraph, and then have you testify

as to whether you agree with this conclusion r ot

disagree with this conclusion that was reached by the

Division on the signif icant revision that,s before us

today.

l[R. CHRISTENSEN: What are we looking for?

l{R. SMf TH; You , re looking for

Company has submitted their exhibits

using numbers they gave them letters,

Exhibi t  B.

Co-op Mining

and rather than

It t  s their

MR. CHRISTENSEN: Okay, thank you.

l{R. SMITH: Second page of that. The top of page it

says page 2L. They've excerpted certain pages, I eluess,

that are relevant and submitted them todayr or submitted

them for the hearing today. And rrhen everyone finds

that I '11 be happy to,  l ike I  said,  I '11 read that and

then you can, Mr. Montgomery, testify as to whether you

agree with the conclusion or disagree. And if you

disagree, give us the reasons for your disagreement.

I ' 1l begin with the conclusion in that last

paragraph. It says, ItAlthough a regional aquifer

(termed the Star Point Blackhawk aquifer by Danielson,

1 5 4
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et .  a I . ,  1981r)  has been des ignated for  the area,

in-mine drilling and aquifer testing conducted for this

study area indicate that three aquifers within the Star

Point sandstone have individual static water levels.

Further, in the southern most hole (DH-3) -- I assume

thatts for dri l l  hole three shown on Plate 2, PAP'

none of the three aguifers are fully saturated. This

fact indicates each of the units have a separate and

distinct water levels. The springs issue from the

bottom of the Panther Tongue in (4L7 to 433 feet below

the Blackhawk Formation contact with the Star Point

Sandstone. ) Therefore, Birch Springs and Big Bear

Springs are hydrologically isolated from the impacts of

nining in the Blackhawk Formation by the presence of two

Mancos Tongues in the Star Point Sandstone. rl

A. f have no argument with the fact that separate

water leve1s are measured in the three separate tongues

of the Star Point Sandstone. And that part of the

sandstone members were not fully saturated. As I

depicted earlier, the mine intercepts the groundwater

table or the potentiometric surface of this regional

aquifer. So what you've got, youtve got groundwater

that is trying to move laterally within the pervious

three sandstone units. And you I te you can easily get

different water levels, successfully deeper water levels

1,55
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from the upper one to the bottom one because of some

interpolation of shale beds, But this does not preclude

this groundroater from moving downward through j oints and

faults to the lower most member. Thatts exactly what's

happening.

If this was not sor if this water could not move

downward, it would move laterally out to the face of the

cliffs and discharge down the face of the cliffs, which

it never has done naturally. 300 to 500 gallons a

minute is a lot of rrrater, that's a half a rnil l ion

gallons a day. And you don't have that just come to the

face of the cliffs and evaporate. ft has to f low

somewhere. And it goes dournwards through the fracture

system.

BY I{R. SMTTH:

Q. I t 11 read the next paragtraph and have you

sirnilarly comrnent on the next paragraph.

ItAreas of encountered groundwater within the mine

are fractures which drain over a period of several

months as the mine advances northward. This indicates a

high degree of hydraulic interconnection through

fractures in the portion of the Blackhawk Formation

which overlies the mine. Inflows in the north end of

the North Main and Second East entries are through roof

bolt holes and hairline fractures which are presumed to

1 5 6
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drain overlaying perched aquifers in the Blackhawk

Formation. The current rate of discharge from the mine

is approxirnately 300 gallons per minute.tl

A. Well, the water is moving downward into this

regional aqui fer as I 've explained before. Yout l l  f ind

it in aII degrees of saturation. The only place you'l l

see it moving is through a joint systemr or such as was

indicated, you could drill a hole up and intercept a

joint or a bedding plain thatts conveying the water, and

get water to come out of it.

There's other members that perhaps are not

saturated. Keep in mind that we,re working, the Co-op

mine is working both out of the regional aquifer at the

south end, gradually northward to rrrhere it penetrates,

and as it groes farther northward, it's penetrating it

further with a higher head and more pressure there so

more flow will come in to the mine as they go

northward.

So, the chemical quality in the mine should be

higher than water that was discharged by man out to the

face of the cliffs, and then run down over the face of

the cliffs which had both been in contact with calcium

sulfate rock dust in the mine, ds rrell as shale beds

exposed across, or across the ends of the shale beds

that are exposed to the cliff face. So you are bound to
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get more sulfates in the water that is traveling through

that interval.

The comments made a moment ago by Mr. Hansen about

this water traveling at that rate, not all of i t is

traveling under ground, some of it has been spewed out

and spil led down the face, and the water wetre talking

about was sampled back in 1991. That's the figures

we're talking about, both from Co-opts studies as well

as the data I 've supplied to you. It was back then when

we had this anomalous high, 1990 and tgL.

Q. I'11 continue and read the next paragraph and

ask you to sirnply comment on this conclusion of the

Div is ion.

'rBig Bear Springs Birch Springs in the vicinity of

the Bear Canyon mine issue from joints at the contact

between the Panther Tongue and the Mancos Sha1e. The

najority of water inflows in the mine are through bolt

holes and fractures draining perched aguifers in the

Blackhawk and an indeterminate amount of interception of

water from the floor in the area of the Second East

entries. The review of water source information, the

graphical tracking of precipitation versus flow, the

testing of the spring water and mine water quality for

tritium dating, analysis of water guality chemical data

using Stiff and Piper diagransr and the known presence

1 5 8
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of three separate a piezometric surfaces based on

drilling in the Spring Canyon, Storrs, and Panther

Tongues of the Star Point Sandstone, leads to a

conslusion of no significant material damagre to the

Hydrologic Balance outside the permit area. rl

A. WelI, I believe that's a wrong presumption.

And as I just stated before, there are differences that

have occurred by the rnining operations on this aquifer

system, beyond what was naturally occurring before with

regard to the tritiurn content. Tritium is a daughter

product of radiation from open air bomb testing. It has

a short half l i fe of about L4 years. In other words,

water that has been within the subsurface for a long

period of time would have very low tritium content,

specifically before the testing, the atomic bomb

test ing.

But surface exposures and water on the surface is

bound, to have higher tritium content. Once that water

was discharged out of the face, of the cliff face the

mining operations, it flowed down over the face and

could easily have picked up more tritium content before

some of it reinfiltrated back into the exposed Star

Point Sandstone which is at the face where this water is

infiltrating back into the recharge of the springs.

Q. okay. Wetl l  do one more paragraph, i t ts the

1 5 9
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next paragraph down.

I'Co-op Mining Company has drilled I exploratory

dri l l  holes into the Tank Seam, (page 2-L3, Appendix

7-J, PAP) . AII were dry except one which flows at .5

GPM (drilled up from the mine workingrs in the Blind

Canyon Seam) . The inflor.rs into the Tank Seam are

expected to be much less than those encountered in the

Blind Canyon Seam. Stratigraphically, the Tank Seam is

250 feet above the Blind Canyon Seam and therefore would

tend to be drier and not expected to have the

groundwater inflows found in lower coal seams (i.e., the

B1ind Canyon and the Hiawatha Seams) . There has been no

continuous water quality problems associated with mine

water discharge at the Bear Canyon Mine and therefore it

is not expected to change in the future, although it

wil l  be closely watched f or any long term trends. rt

A. f have no objection to the earlier statements

therer ds to the facts presented there. But the

conclusion in the last sentence is erroneous. There

have been water quality problensr we have pointed those

out to you, associated with discharge of water at the

Bear Creek mine. Furthermore, as the Tank Seam is

mined, whatever water is encountered wiII be dropped

into the present workings, Therets proposed to be a

ramp to remove the coal from the Blindr oE I mean the

1 6 0
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Tank Seam, down into the Blind Seam mine workings under

operation.

So you have a mixing of whatever water is

encountered up there. And you are going to have an

interruption of the natural movement of groundwater

vertically down through the section from the Tank Seam

through the intervening rock, to the present mine

workings.

trilR. LAURISKI : Are you saying , Mt . Montgomery, that

therets been no are you disagreeing there has been no

continuous water quality problensr or are you saying

there have been some water quality problems?

THE WITNESS: There have been water problems.

l[R. LAURISKI: Continuous?

THE WITNESS: Relative to guality. The anomalous

conditions were the most pronounced, but they have

ceased dunping their water in the south end of the

workings, theytre dumping it in to the surface out in

the old channel of Bear Canyon. So thatts been

changed. But this doesn't happen overnight. I mean,

there's sti l l  going to be some effect of that.

trllR. SMITH: Could I have one second? I believe

thatts all the guestions we have for Mr. Montgomery at

this t ime.

IlR. LAURISKI : Mr. Appel, do you have anything?
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not

this

lm. APPEL: I think

certain we have made

just one guestion because I'm

the tie you are looking for at

point in t ime.

Q. Could you describe for usr Mr. Montgromery, the

the workings betnreen the tank '

rnining operation, and the existing

interconnection of

proposed Tank Seam

mining operation?

A. As I understand it, therets to be a ramp

constructed through the intervening section of about 225

feet up from the existing mine workings to intercept the

Tank Seam. I understand there will also be a portal

constructed up at the elevation to daylight from the

Tank Seam, and there will also be a road constructed up

the side of the mountain to access that portal. Thatts

ny understanding.

So, this is the relationship to mine the Tank Seam,

itts not a matter of gouging the coal out. Youtve got

to transport it and remove it, and that's going to be

done through the present workings which has been

presenting the problems that we,ve talked about, and

those problems wil l  continlle. Their effect wil l  be long

term. When these people move out and stop the mining,

the owners of these springs are still groing to be

suffering the effects of the impact of mining on those

springs. ft wil l  be long term, over many years.
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Q. So itts your conclusion that there wil l  be an

interception of some water by the Tank Seam?

A. Yes, but from the mining or pardon me

from the test holes dri l led to date, it appears to be a

small amount. Although, there will continue to be

infiltration from the ground surface downwards,

intercepted or passing through the intervening Tank

Searn. And it will continue to work its way on dourn to

the present workings and would be a part of that

dischargfe.

Q. And another problem youtte perceiving, if I can

sunmarize your testimony, is that there will be

contamination inherent in the mining operation that will

not only exist in the Tank Seam, but l ikely wil l

communicate with the lower workings as well?

A. Whatever contamination is introduced, it will

be in a position to be transmitted downward, eventually

reaching the regional aquifer which supplies the water

to the springs.

Q. one last question. Do you consider these two

separate mining projects, or related rnining?

A. ftts obvious that it 's all part of the present

rnining operat,ion, Theyrre not going in with a

completely separate mine to mine the Tank Seam, itts

going to be tied in with the present operations and

1 6 3
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their present facil i t ies are going to be used to convey

that mined coal out of the Tank Seam, out to be sold.

l[R. APPEL: I have no further guestions .

l[R . LAttRI SKI : Okay, thank you . Mr . Hansen?

l[R. HANSEN: f '1I begin by renewing my objection to

move to strike the entire testimony of Mr. Montgomery on

the grounds of relevance. We heard promises throughout

the testimony that there would be some foundation to be

established to show the relevance; that has never taken

place. All of Mr. Montgomeryrs testimony is related to

his opinions concerning mining activities in the current

mining operation. There has been no evidence presented

either in the form of facts or evidence that would

indicate in any way that mining the Tank Seam would have

a material adverse impact on the quantity and quality of

water coming from the Birch and Big Bear Spring which

could not be cured by Co-op treating or replacing the

water. Thatts the standard that has been met. There is

no evidence to controvert that.

Therets been nothing in any of Mr. Montgomeryts

testimony that I was able to discern that ties to what

Co-op proposes, to have any adverse impact that they've

anticipated in Birch Springs and Big Bear Spring.

l[R. LAURfSKI: I noted your objection. Do you have

any questions of Mr. Montgomery?

1 6 4
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I[R. HANSEN: Yes .

l[R. MITCHELL: Could I bef ore we start asking Mr.

Montgomery questions, I think it would be helpful to

know whether or not the Board is ready to make any sort

of review of you,te resting your case in chief, dil I

correct?

!{R. SMITH: We may have follow up questions.

MR. MITCHELL: Other than follow up guestions you

have no additional evidence?

lllR. SMITH: We have no additional evidence after Mr.

Montgomery "

l{R. MITCHELL: And it's conceivable if the Board were

to find aII of this relevant, that we would then want to

put on evidence going back to the earliest Division

studies of hydrology in this area, in which case we'l l

be here for several could be here for several days.

So, if we could have some sort of inclination as to

whether the Board as to what it is wetre going to be

rebutting, because that wil l  also affect our

cross-examination. If al l of his testimony is open to

cross-examination because the Boardts going to consider

and weigh it as relevant, then, you know, w€tre going to

need to focus on things other than the Tank Seam. Wetre

going to have to go into two experts, hydrologic study

for the entire Wasatch arear or if indeed youtre going

1 6 5
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to exclude evidence except for what's going on between

existing nining and the Tank Seam, that would help us

focus and narrow our cross examination and our

presentation.

l{R. LAURISKI : WelI, I trl not sure lse t re prepared to

do that Mr. Mitchell, but f think that Mr. Montgomeryts

last statement should give you the opportunity to

determine whether or not the data hets presented so far

is relevant. He simply said, without my guoting

verbatim, that his conclusions were that because of the

ramp between the seams, the road construction pad,

construction and new portal construction, that what was

going on constituted additional impact on the water by

mining the Tank Seam.

And it seems to il€, that from there you ought to be

able to make the connection, if there is any, in terms

of relevance between those issues, and the impact on the

hydrology of the area. He offered his conclusions, and

they have offered evidence to support his conclusions.

I don't know that this Board is prepared at this point

or at this juncture to give you any indication as to

whether or not we're going to accept or not accept the

information hets presented. Unless somebody else on the

Board has a different opinion, I ' I l  turn it to the

Board. If you would like to take a recess now and

1 6 6
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consider those issues, w€ can do that, ot if we need to

move forward. Whatts the Boardts pleasure? Mr.

Faddies?

l[R. FADDIES : Move f orward.

MS. ERLER: Move forward.

l[R. MITCHELL: So could we have a brief recess to

confer with our witnesses?

IllR. LAURISKI : Five minutes.

(Whereupon a recess was taken. )

UR. LAURfSKI: Mr. Hansenr w€tre back on the

record.

MR. HANSEN: We'II caII Kinly Mangum.

KIMLY }'IANGT'I,I

was duly sworn, was examined and

test i f ied as fol lows:

BY trfiR. HANSEN:

Q. Would you state your full name?

A. Kimly, K-i-n-I-y C . Mangum, M-Et-n-g-u-m.

A. And can you teII us where you live and urhere

you are employed?

A. I l ive at 388 East Boynton Road in Kaysvil le,

Utah. I am employed independently by Mangum Engineering

Consultants.

Q. Are you familiar with Huntington Canyon and the

Co-op mine area in the canyon particularly?
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A.  Yes ,  I  am.

Q' Are you aware of when Co-op mine first began

mining in Bear Canyon?

A. Operat ions began 1981.

Q. Were you ever in the canyon area before that

time?

A.  Yes ,  I  was .

Q. Can you tell us a l i tt le bit about the times

you were there before Co-op mine began mining?

A. I was there, bef ore Co-op rnining began on one

particular occasion that I recall, where I went over

with a friend and went inside of the mine, in the

existing workings that were there. It was in late

fall. There was ice inside the mine where water was

dripping from the ceiling. There was we had to hike

up part way. There was ice on the outside on the hills

where there was water apparently from springs from the

surface.

Q. I 'm going to show you my copy of Exhibit L4.,

That isntt too clear, maybe if we could get the color

photograph that was marked, it would show it. Can you

identify the area that's shown by Exhibit L4?

A. May I see the color one? This appears to be

the cliffs above what is known as Big Bear Spring.

Q. And on this visit that you were just

1 6 8
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discussing, what year was that?

A .  Lg7g .

Q. Did you see this area that's shown in Exhibit

L4 during that visit?

A. Not in that particular visit. I do not recall

seeing this spot.

Q. Did you see other areas in the Bear Canyon

area?

A .  Ygs .

Q. Did you see icing in those other areas similar

to the exhibit shotrn here?

A. Yes, I remember seeing icing to the slightly

to the north of where the portal is now, and also to the

south therets a canyon there and I saw some ice.

Q. Between L979 and L99Lt did you visit Bear

Canyon?

A .  Yes ,  I  d i d .

Q. During any of those visits did you see any

icing on the cl i f fs?

A. Yes, there were times I visited on official

as a consultant f or Co-op l,tining Company. I started

working there in ,87, '88. And so I  was there in the

canyon at those times. Prior to that time I visited the

canyon, there was and actually went to Big Bear

Springs, just walking around in the canyon. And f was
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there in the wintertime in November, specifically hiked

around looking for a Christmas tree, and had permission

from the property owners. And so I was around on the

property looking for a Christmas tree and I recall

seeing ic ing on the hi11s.

Q. During any of those visits between L979 and

1991, do you speci f ical ly recal l  seeing any ic ing in the

area shown as Exhibit L4?

A .  Yes .

Q. No further questions.

l[R. MITCHELL: No guestions .

l[R. SMITH: No questions of this witness.

ll[R. LAURISKI: Thank you, Mr. Mangum.

l[R. HANSEN: CalI Charles Reynolds .

CHARLES REYNOLDS

was duly sworn, was examined and

test i f ied as fol lows:

BY MR. HANSEN:

Q. Will you give your full name, please?

A. My name is Charles W. Reynolds.

Q. And where do you reside?

A. I currently reside in Trail Canyon which is a

non incorporated area in Huntington Canyon.

Q. And who are you employed by?

A. Itm currently under the employment of Mangum
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Engineering Consultants, and my services involve fulI

time management of the environmental and compliance

issues for the Co-op Mining Company.

Q. How long have you been employed in that

capacity?

A. Since the sunmer of  1991.

Q. Are you famitiar with the conditions in the

Co-op mining area?

A.  Yes ,  I  am.

Q. Are you fanil iar with the Co-op's mining

perrnit, and the proposals relating to hydrol ogy?

A.  Yes ,  I  am.

Q. Can you please describe for us the testing that

Co-op nining did to determine hydrology relating to the

Tank Seam?

A. Excuse me. As we were preparing the

apptication for signif icant revision, where the Tank

Seam existed directly above our current workings in the

Blind Canyon Seam, w€ integrated a drilling program that

consisted of holes dri l led up from the Blind Canyon mine

that penetrated the Tank Seam. At that time there were

approxinately eight holes that were dri l led. Those

eight holes that were drilled were spread throughout the

existing permit area.

Q. What did you discover in those test holes?
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A. We found for the most part that all of the

holes were dry. There was one exception. There was one

hole on the extreme north end of the permit area where

we did encounter approxirnately half a gallon per minute

of water, just under that coming out of the dri l l  hole.

And various of the other holes did have water dripping

from them, but there was no significant amount of flow

coming out of them.

Q. When did you last see those dri l l  holes?

A. f reinspected them yesterday.

Q. Between the tirne they were f irst drilled and

yesterday, has there been any change in what you

observed in the hydrology?

A. No, therets no signif icant change there. The

flows appear to be the same as what they were originally

encountered.

Q. You've heard Mr. Montgomery testify as to the

amount of groundwater that is being encountered in the

mining operation.

Are the things Mr. Montgomery said about the current

groundwater being encountered, true?

A. No. The actual flows that have been presented

are not accurate as to what the current conditions are

in the mine.

Q. What are the current conditions?
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A. Currently in the Blind Canyon Seam where we

have been mining, the water inflow we measured at right

around 2oo, just  a l i t t le over 2OO gal lons per minute,

about zLO gallons per minute, and currently there is

varying between 185 to L95 gallons that are being

discharged into Bear Creek.

Q. Nowr ds you were mining in the Blind Seam you

were mining towards the northl isn't that correct?

A. That is correct.

Q . As the Co-op mine mined tourards the north, was

there any variation encountered in the amount of

groundtrater that was having to be discharged?

A. There was always a small amount of water

flowing in from the time that Co-op Mining Company first

went into the seam, but it wasntt enough flow to meet

their needs. They were actually having to pump water

into the mine to use for their operations. As mining

progressed north, this inflow from drippersr it was

water dripping from the roof, did follow the mining as

it advanced north, and it would dry up behind the

mining. And also as it went north, the flows continued

to increase. What we found is they would increase

init ial ly when it was first mined, and then as the

section sat for a while, the flow would decrease

signi f icant ly.
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The 500 gallons per minute that was presented in

previous testimony, was the initial flow that we saw

when the entries were first pushed into the area. And

then over the course of the year, that steadily

decreased down to about 2Oo gallons per rninute which it

was currently flowing at.

Q. Tell us about the permit provisions dealing

with entering the Tank Seam, mining the Tank Seam, and

taking the coal out of the Tank Seam.

A. The revision, the revision to the permit which

ltas approved by the Division, called for a road which

would be constructed up to the Tank Seam, where three

portals would exist. One portal as an intake and

haulage way, one portal for exhaust ventilation for the

fan, and one portal for the belled entry. It also

consisted of construction of a bore hole from the

surface down in to the existing mine in order to

transport  coal  to our Tippel  (s ic)  faci l i t ies.

The coal would be brought to the surface from the

Tank Seam line, then it would be conveyed into the bore

hole, which would take it down in to the B1ind Canyon

seam, and from there onto the existi-ng conveyor

structure which would take it to the surface where our

Tippel facil i t ies currently are.

l{R. LAURISKI: So if I understand you correctly'
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you're talking about a vertical ray shaft versus a slope

connection between the two seams?

THE WITNESS: Yes. Therets no slope connections

that will be constructed between the Blind Canyon Seam,

and the Tank Seam, it's sirnply an eight foot ray shaft

dropped from the surface adjacent to the Tank Seam, into

the Blind Canyon Seam. And this ray shaft, the location

of it is to the southern end of the mining area. I do

have some maps of the underground workings I could point

out these locations, if i t  would be helpful. But the

location of that bore hole is on the south end. There

is no water flowing into the Blind Canyon Seam. The

pilot holes that we've dri l led at the location of the

bore hole has indicated no water flowing from the

location where the bore hole is to be constructed, And

all indications indicate that the area in between the

seams is also dry. To our knowledge there are no

springs that emit from that area either in the

construction of the road up to the portals, no springs

have been encountered during road construction, and no

springs have ever been documented in that area around

where the road wilt be.

BY I[R. HANSEN:

Q. Was any water excuse me. What is the status

of constructing that access road to the Tank Seam?
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A. Currently the road has reached the Tank Seam,

and we have faced up the seams and are in the process of

getting the equipment in place to construct the bore

ho1e .

Q. Was there any go ahead.

A. So far there have been no entries pushed into

the Tank Seamr Do mining into the Tank Seam currently.

Q. Was any water encountered in constructing that

road?

A .  No .

Q. No further questions.

MR. LAURISKI: Questions?

MR. CHRISTENSEN: I 'm trying to visualize, wil l  the

bore hole be inside or upside?

THE WITNESS: ft wil l  be outside the mine.

l[R. LAITRISKI : I guess I 'm a litt1e lost .

THE WITNESS: It wil l  be outside of the Tank Seam

line, and go down into the Blind Canyon seam line.

MS. LEVER: WiIl i t  be a conveyor belt that wil l

bring the coal to the bore hole and drop it down the

bore hole?

THE WITNESS: Yes.

MS. LEVER: But it wil l  see the l ight of day outside

of the portal on the Tank Seam load; is that right?

THE IiIfTNESS: The coal itself wil l  be in a
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completely enclosed structure. The structure will see

the light of day as it comes out"

MS. LEVER: And then eloes down. But there will not

be any vehicular connection between the seam inside the

mountain?

THE WITNESS: No.

trfiR. LAIIRISKI: When you say that the bore hole is

outside the Tank Seam, are you saying that youtre having

to go in through some rock access to bore that bore

hole?

THE WITNESS: No, the bore hole is.

l[R. LAURISKI: Does it come from the surface and go

down through into the Blind Canyon Seam?

THE WITNESS: YeS.

MR. LAURfSKf: Oh, okay. All r ight"

MR. CHRISTENSEN: That's what, 2OO plus feet?

THE WITNESS: The total length is about 2Og feet.

MS. LEVER: Do I understand on the path where you

have the bore hole going in, you are saying that the

water you night encounter either on the Tank Seam, and

the water you knorrr you're encountering down on the Blind

Canyon Seams, those will be diverted away from the bore

hole?

THE WITNESS: Yes. First of all, where the Tank

Seam is the dri l l ing has indicated pretty well dry in

L 7 7
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order to conduct the nining activit ies. I i le'11 actually

have to bring waterr pump water in in order to mine

with. And the way that will be done is using the

existing rights that we have for the Blind Canyon Seam.

As was mentioned earlier, the production will not take

place in both seams at the same time. The primary

purpose of holding a lot of the rnining activities in the

Blind Canyon while we're nining in the Tank Seam is

because currently in the Blind Canyon Seam t ot what we

call f irst mining which is basically developing the

entries in, has reached the edge of the permit boundary

on the north end.

The current application witl not proceed any farther

north in the current permit until it is ready for second

mining which is pil lar extraction. And before pull ing a

lot of those pil larsr w€,re a l i tt le concerned with the

impact that pulling those pillars may have on subsidence

in the Tank Seam. And so our plans are to develop the

Tank Searn fully and retreat mining there prior to

completing retreat mining in the Blind Canyon Seam.

MR" L,AURISKI : Thank you.

Mr. Mitchell, do you have any questions?

MR. MfTCHELL: No. Thank you.

l[R. L'AURISKI : Mr . Srnith, dny cross-examination?

MR. SMITH: I have a couple questions.
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Q. I want to talk about the eight exploratory

holes in the Blind Canyon seams, do you understand what

I 'm talk ing about?

A .  Ygs .

Q. Who chose the spots where those were put?

A. I selected the locations of those.

Q. Now, f understand that most of the infiltration

of water, of groundwater in the Blind Canyon Seam of the

mine comes in from cracks and roof bolt holes in the

roof; is that correct?

A .  Yes .

Q. You didn't happen to select spots that appeared

to be particularly dry as compared to spots in the roof

where there was water coming through, did you?

A. No, in fact the eight holes were distributed

evenly across the whole permit area. We did have one

hole north in the section with water flowing, that has

water flowing out, but there was just dripping out of

the hole. We also have the hole that is flowing about

.5 gallons per minute. There is some dripping from the

roof in that surrounding area. So actually we don't

know for sure whether the qrater comes from the area of

the Tank Seamr or from somewhere in between the two

sgams.

Q. You didn' t ,  d id you, locate any of  your holes
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adjacent to the wettest, maybe the areas of greatest

inflow from the roof of your line?

A. As close as we could. The hole I was referring

to in the wet section was as close as we could get to

the wet areas. Currently the far north section of our

mine, which actually qoes down hil l  to the north, is

where the water flows in, uses our mine storage. So a

good portion of the section is under water due to the

mine inflow where we have allowed it to fill up to

provide for water storage underground.

So, tarhere the flow, where the major portion of the

flow is coming in, it would be not accessible by a

d r i l l .

Q. I see. You couldntt dri l l  on the wettest parts

of the mine to explore how much water is above your

rnine, is that what you just testif ied to?

A. No. The dr i l l  holes we put was within 300 feet

of the face of our current mine, which init ial ly, the

face at that point, thatts where the water was flowing

in, where currently the maj or portion of the trrater is

flowing in. It 's approximately 3OO feet north of where

the hole was dri l led up.

Q. And you have full discretion to put the holes

wherever you wanted to put thern?

A. Wetre lirnited to a certain extent by we have
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that section that was completely under ground and we do

have another, or under water, and we do have another

section which due to the floor upheaval was inaccessible

when we were dri l l ing. In both places we put holes

right adjacent to those areas.

Q. I see. But you didn't put it so you have a

part of your mine, is that what you said, that is

completely under water?

A. WeII, what we have is a section that was mined,

that is used for under groundwater storage. And the

mine workings have been allowed to fill up with water in

order to provide us a storage reservoir underground.

Q. And where is that in the mine?

A. That is what we call our first north section on

the north end of the mine.

Q. So you're storing water there right now?

A .  Yes "

Q. And why did you drill the eight bore holes?

A. We were trying to find two things, both to see

what the geology of the Tank Seam was, coal thickness

is, coal quality and then also to observe the hydrologyr

possible water content within the Tank Seam and in the

formations in between the Tank Searn and Blind Canyon

Seam.

Q. And you didn't want to f ind water, did You,
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because it would make it harder to get the permit.

l[R " HANSEN: Obj ection, aretumentative. Also

irrelevant whether Mr. Reynolds wanted to find water or

not .

l[R. LAURISKI: I ag[ree with Mr. Hansen.

tr[R. SMITH: I '  11 of course f ollow the Chairman's

form, but It l l  point out this is an employee, or at

least a full tirne consultant of the applicant, and

well , anlrurray, I t 1l rephrase my question.

IIR. I,AI'RISKI : Yes .

BY I[R. SMITH:

Q. The more water you found the more problems you

would havel isn't that correct?

A. Not necessarily. Simply the more water we

found, the more measures we would have to take to

control that water, and to deal with that water during

mining in the Tank Seam.

Q. So you werentt concerned about, dt that t ime,

about getting this substantial revision to your perrnit

when you did those, dri l led those holes?

A. At that t ime, those holes were dri l led we were

simply exploring the seam. We did not know the extent

of the seam, the thickness of the seam throughout the

whole area. And the purpose of the holes was for

exploration, primarily to see what coal was there.
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Q. Now, you say currently you're discharging about

20O gallons per minute out of your mine?

A .  Yes .

Q.  And that ts

A. WeII, let me rephrase that. Therets an inflow

of about 200 | 2!O gallons per minute.

Q. How do you know what the inflow is? How do you

measure the inflow?

A. What we do is we have a meter that measures the

water that's pumped out of the sections where the

water's f lowing into the mine, and then we also have a

meter that meters the water that is discharged.

Q. How much are you discharging from the mine?

A. I t 's  between 100, var ies from 185 to 195

gallons. Sometimes itts a l i tt le less, depending on how

full the sumps are in the mine.

Q. So approximately 2OO?

A. Close to that,  y€s.

Q. And how much so youtre discharging so

thatts excess water you donrt need for any use inside

the mine?

A. Thatt  s correct.

Q. And I assume youtre using water that you find

in the mine as well; is that around 200 gallons per

minute as well?
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A. The water that wetre using within the mine is

around 15, usually about L5 to 2A gallons per minute.

Q. So, I guess then from what youtte testifying

therets an extreme error in your PHC, thatts Exhibit cl

that's been submitted by Co-op. Do you have that? Are

you faniliar with that?

A. Yes, I am. There was, in the original PHC that

was submitted for the Blind Canyon Seam, there was an

error in the flows, There has since been a correction

submitted to the Division to correct that information.

An amendment has been submitted.

Q. So on 2-L3 therets an error, dt least what

wetve been relying on in this hearing, therets an error

in this document?

A. Therets an error in the PHc that was approved

for the

MR. HANSEN: I  th ink i t 's  fa ir ,  i f  the witness is

going to be testifying about the contents of a document

he should be able to revieur it f irst.

l [R. SMITH: f 'm looking at page 2-L3 I and 2-L4 of

the PHC that was submitted by Co-op, ds one of their

hearing exhibits today.

Q. Why dontt I read each sentence and you tell me

whether that sentence is correct or in error. rrPrior to

199L, mine water inf low was smal l  and often -- f r  I 'm

1 8 4
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sorry, I'm reading from the last paragraph on page

2-L3. rtPrior to L99L, the mine water inf low was small

and often insufficient to meet the operational needs of

the mine. (Chapter 7 , M&RP) . During 1991 --ff and so is

that sentence correct?

A. Yes, that is correct.

Q. rrDuring 199L, rnining proceeded into the northern

portion of the permit area and groundwater inflow to the

mine increased. rf Is that correct?

A. That is correct.

Q. ffDuring 1991, Co-op Coal Company began

discharging between 30 and 60 gallons per minute in the

mine. r l

Is that sentence correct?

A. Thatts correct.

Q. rtBy January, L992 | mine discharge increased to

300 gallons per minute and continued at this rate

through March of 199 2 . tl

Is that sentence correct?

A. Thatt  s correct.

Q. rrPresent total mine inflow is approximately 500

gallons per minute. rl

Is that sentence correct?

A" At the time that that document was originally

written, which was in L992, then that was correct.
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Since then it has decreased.

Q. Was that correct on April 30th, L993 when this

document was submitted to the Division of Oil, Gas and

Mining?

A. No, that was not correct. This document that

was on April 30th , Lgg3, that was submitted, contained

red line strike-out revisions pertaining to the Tank

Seam applicationo of which that information was not

changed, and was not a part of the Tank Seam significant

revision. It was actually that is actually

information that was approved back in L992 | when the

original PHC was subrnitted to the Division for the Blind

Canyon Seam.

Q. I  see. So, this isn' t  correct,  and you did

something to correct it, but it never made it into the

f i le .  I tm a l i t t le  b i t  confused.

A. The amendment was recently submitted when Tom

Munson called it to our attention. Tom Munson is a

hydrologist for the Division, and he called it to our

attention a couple of months ago that it had not been

updated, and we have since submitted amendments to

update that information, which is sti l l  under Division

review.

Q. I  see. So i t ts not before us today as far as

what we're relying on for this hearing?
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A .  No .

Q. okay. The next sentence says, ttof this total,

20o gallons per minute is used in mining operations and

300 gallons per minute is discharged to Bear Canyon

Creekrr. Is that sentence correct?

A .  No ,  i t t s  no t .

Q. Whatts incorrect about that sentence, teII me?

A, First  of  al l ,  the 2OO gal lons per minute, dt

the tirne that that flow was occurring, that water was

not being used in nining operations, and that was an

oversight in the original. At that time the water was

not being discharged because we were fifling our mine

sumps underground and the water was going into storage

underground.

Q' f gruess that that's not something that t s

changed since then, thatts a clear error in the PHC; is

that correct?

A. The fact that it states it was used in nining

operations, is an error.

Q. And this was subrnitted by Co-op's consultants,

EarthFax Engineering, that,s who prepared this PHC is

that correct?

A .  Ygs .

Q. And prepared for Co-op at Co-op hired

Earthfax to prepare this document; isntt that correct?
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A. I would assume thatts correct.

Q. Did you have anybody at Co-op revietr it before

it was submitted to the Division of OiI, Gas and Mining?

A. Yesn there were people at Co-op that went

through and reviewed it, and again, that was overlooked

in our review prior to being submitted.

Q. f have no further questions.

ltlR. LAURISKI : Mr. Appel?

l[R. APPEL: Maybe I was dozing off or day dreaming.

Q. Did we ever go over your schooling, background?

A .  No .

Q. Why don't you tell me a l i tt le bit about that

starting with after high school and college.

A. After high school I went to the University of

Utah, and I have a Bachelors degree in Mining

Engineering. Graduated in L99L"

Q. But youtre in charge of the environmental

processes at Co-op Mine?

A. Yes, I oversee compliance activit ies for Co-op

Mine.

Q. Do you have any additional degrrees in

hydrology?

A. During my college time I did take several

courses in geology and in hydrology, which are what the

University of Utah offers.
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Q. Did you also take geology courses?

l[R. HANSEN: I 'm not going to object, but as this

witness was called, he has testif ied only in that

capacity.

MR. APPEL: Thank you for that clarif ication. Have

you had the tirne or been asked to look at any of the

treatises on the geology of this particular area by your

employers?

MR. HANSEN: Exceeds the scope of direct,

l[R. LAURISKI: It l l  al low him to answer. Go ahead,

Mr. Reyno1ds.

A. Could you please clarify that guestion for me.

Q. $lell, yourre working in an area that has

geology and youtre working in a mine, and Itm urondering

if you've had a chance to review any of the treatises.

Scholarly publications by the United States Geologic

Survey or others on the geology of this particular

area?

A.  Yes,  I  have.

Q. Did any of those did you recognLze any of

the names that Mr. Montgomery utilized as people urho

have published treatises this particular area concerning

the geology?

A. I have recognized them, and reviewed some of

their work. Itm not an expert on their work.
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Q. Okay. You've indicated that you didntt

intercept much water in the drillings above where you

perceived the Tank Canyon Seam come in; is that right?

A. Thatt  s correct.

Q. Do you agree with Mr. Montgomeryts theory that

the water is going to move down gradient through the

sandstone and other layers above that seam?

It[R. HANSEN; Objection, this witness was not called

as an expert witness, hets not gualif ied as an expert

witness. There's nothing he certainly shouldn't be

called on for agreeing or disagreeing with this other

sidet s expert witnesses.

l[R. LAURISKI: I agree, hets been called as a fact

witness, and I ' I I  sustain that.

l[R. APPEL: I 'd be happy to ask for his lay opinion

on that.

l[R. MITCHELL: I object to hin doing that.

l[R. LAURISKI: I dontt think therets any basis in

his direct testimony to ask for his opinion on that

part icular quest ion. Again,  hets been cal led as a fact

witness to describe what work hets done at the mine, not

as an expert of the respondent.

BY tr[R. APPEL:

Q. Are you aware, Mr. Reynolds, that wetve been in

a period of drought?
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A.  Yes ,  I  am.

Q. Do you know how long that period of drought has

persisted in that area?

A. No, f  dontt .  I  moved to the area in L99L, and

at that time we were in a drought.

Q. How long do you propose to mine, ot does Co-op

propose to mine the Tank Seam?

A. The estimated projection of nining in the Tank

Seam is about six years.

Q. I ' I I refer to you as the environmental

coordinator, is that correct?

A .  Ygs .

Q. What plans do you have to reduce contamination

to the water moving subsurface belov,r that particular

mine, meaning the Tank Seam?

A. So far we haventt found evidence of water in

the area of the Tank Seam. The permit does provide for

any impacts which may occur to springs in the area.

There would be rnitigation provided for the replacement

of waterr or some treatment of that water.

Q. How wi l l  you I tm sorry?

A. If there were any water affected.

Q. WelI, and I understand that thatts a statement

thatts been made in the documents, but what sources do

you plan to use to provide water to these people?
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ltR. HANSEN: I obj ect, that f ar exceeds the scope of

direct .

UR. APPEL: f think wetre talking about the PHC and

the requirements, and certainly as an element of the law

that youtre going to apply. The fact that he's an

environmental coordinator, they have opened the door to

Iet us examine. Wetre trying to get to the truth here

and itts fairly irnportant.

MR. LAURfSKf: fs that guestion addressed in the

PHC?

THE T{ITNESS: Those stipulations are in an agreement

in the current PAP, and in an agrreement with Huntington

City at the time rnining began in Bear Canyon. They're

not in this, in the PHc thatts been updated. Theytre

not discussed in that because we have found no evidence

to indicate that there has been impact due to mining

operations.

It{R. APPEL: That's dancing around my question. What

sources would you use to replace should you find that

there is impact, because you recoltn ize we disagrree with

you on that. Peop1e cantt disagree if we end up

prevail ing. What sources wil l  you use to replace?

MR. MITCHELL: I object to that because one, itts not

clear he's qualif ied to provide the answer for the

company he consults for. Twor youlte referring to an
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agreement entered into between the City of Huntington

and Co-op Company, as to how that contract will be

fulf i l led. I think thatrs beyond the scope of the issue

here which is whether or not he's aware of how they plan

to mind the Blackhawk, and if hets aware of what was

encountered in the way of dr i l l  holes" Thatts aI I  hets

tes t i f ied  to .

l{R. APPEL: The terms and conditions of this

proposed permit require, under the 1aw you apply, and

certainly the Energy Policy Act of L992, that they

ni t igate or replace, and they're saying theytre wi l l ing

to do it. I 'm simply asking where they propose to get

the water from.

l{R. MITCHELL: Have you determined he's qualif ied to

provide that answer?

l[R. APPEL: I 'm trying to f ind out if he can

answer. Hets the environmental coordinator for this

mine. If he doesntt know, h€ can tell me someone else

who does and I '11 ask them that question. But it would

seem to be within his purview since he's preparing those

particular documents.

MR. HANSEN: Mr. Reynolds is an employee of Mangrum

Engineering Consultants whots a consulting firm retained

by the mine to do work in connection with the

permitt ing. Mr. Reynolds has not testif ied that hets
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qualif ied to speak oh behalf of the mine. He's called

only as a fact witness. He certaj-nly isntt an officer

or director of the mine and doesntt have authority to

bind the mine as to what it intends to do should it

encounter problems.

tr4R. LAURISKI : Mr. Reynolds, do you know?

THE WITNESS: I do not know the exact source that

would be used.

l{R. LAURISKI : AII right.

BY I[R. APPEL:

Q. Do you know whom I should ask to find the

answer to the question?

A. I would say you'd have to talk to the

management of Co-op Mining Company.

Q. will the management of Co-op Mining Company be

testifying today? Just a general question. I 'm

frustrated because itrs an inportant issue.

MR. LAURISKI: But the issue I understand thatts

framed before this Board, is whether or not mining in

the Tank Seam is going to impact the hydrologic balance

of the area. And if i t  does, the rules and the

regulations are very clear. If i t  does, there has to be

nitigation of that. And so your issue is that, ds f

understand it, is that there is going to be impact, and

that that impact is going to be significant, and
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therefore mining, either mining shouldntt occur or there

needs to be nitigation because of that. And I think

with this particular witness we're getting outside the

scope of the issue. And at least in my opinion, I dontt

know, Mr. Appel, but perhaps there may be somebody

better to ask these questions. The Division for one,

MR. APPEL: Okay.

Q. In the course of assisting Co-Op as their

environmental coordinator requesting this permit, have

you anticipated what would happen if we had a series of

wet years?

A. The primary effect or the short term effect of

a wet year wel l ,  I rd have to say I tm not real ly

qualified to answer that because I,m not an expert on

hydrologic effects of precipitation.

Q. Do you know whether it was addressed in the

permit request?

A. I  bel ieve i t  was.

Q. Did you address what will occur with respect to

the changes of the underground hydrology when the

subsidence, you mentioned, ildy occur when you take the

pillars out of the Blind Canyon Seam?

ltR. HANSEN: Obj ection, not relevant.

l[R. LAURISKI: I disagree Mr. Hansen, that was a

direct question and direct answer that Mr. Reynolds
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provided when talking about the need to mine the Tank

Canyon Seam firstr so I think it has a direct bearing.

MR. HANSEN: I may have misheard his question.

l[R. LAURISKI: He asked whether or not they

considered the hydrology effect from subsidence by

mining the Tank Seam above the Blind Canyon Seam, and

that was an open question because the testimony Mr.

Reynolds provided was what seam they were going to mine

first and why they were going to mine it f irst.

l[R. HANSEN: I withdraw my objection.

l{R. LAURf SKf : Thank you.

THE WITNESS: I believe that PHC has looked at those

and considered those issues. I think those would be

better answered by an expert witness that could talk a

litt le bit more about subsidence effects, as far as the

effects on the hydrology. f do know we have planned

subsidence to where we would expect some subsidence to

occur. That subsidence which has been calculated is

minimal, and to date the subsidence that has occurred

has been minimal. As far as the effects on the

hydrology, I think a hydrologist can answer that better

than I could.

Q. Did you consult with a hydrologist during the

course of preparing this?

A .  Ygs .
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Q. Who was that?

A. Earthfax Engineering.

Q. Any particular person within Earthfax?

A. The individual I was working with was John

Garr. Itve also worked with other staff members at

EarthFax Engineering.

Q. So rea1ly you dontt know whether or not that

issue was addressed within the document you are

referring to?

A. No, I don't know how completely it was

addressed.

Q. Okay. You made an interesting statement that

you have had background in those things because of prior

schooling, but you stated that water intercepted is not

really a problem, itrs just a question of what you do

with it, meaning you conduct it someplace, T presume?

A. I dontt remember those words, but what any

water that would be encountered would have to be dealt

with either through a discharge permit, or that would

be the primary thing, would be water thatts encountered

in mining thatts not used would be discharged through a

permit obtained from the state.

Q. Where would you send the nrater if you

intercepted some in the Tank Seam?

A. It would be discharged to Bear Creek.
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Q. Down the bore hole?

A. Yes, there would be a pipeline going dot'rn the

bore hole that would convey the discharge of, or water

in the event water was encountered. There could be

possibly a better alternative. Currently where wetre

not expecting any water, w€ don't anticipate the need

for a pipeline going down through the bore ho1e.

Q. I dontt have any further questions.

l[R. LAURISKI : Anything further, Mr . Hansen?

MS. LEVER: Can I ask Mr. Reynolds a question? Mr.

Reynolds, I had a question. You testif ied that you

thought the proposal to go up into the Tank Seam, that

you would have a life of about six years for mining that

out" Did that six years include taking out, I mean,

taking out both first and second phasing of both seams?

THE WITNESS: That is just for the Tank Seam.

MS. LEVER: That's just for the Tank Seam, and you

come back. So if you were not given the Tank Seam,

allowed to expand into the Tank Seam, how long would be

the life of the mine if you just ended up needing to go

to the second phase pulling out the rooms and pillars on

the Blind Canyon Searn?

THE WITNESS: I would anticipate three to four

years.

MS. LEVER: Okay. Thank you.

1 9 8
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l{R. LAURISKI : Mr. Hansen, anything else?

l[R. HANSEN: No further questions.

l[R. LAURISKI: Mr. Mitchell?

l[R. MITCHELL: No questions .

l[R. LAURISKI : Thank you, Mr. Reynolds .

trfR. HANSEN: I '11 be call ing John Garr, could I have

a minute?

(Whereupon a recess was taken. )

I[R. LATIRISKI: Ready?

I[R" HANSEN: Yes.

l[R. LAURISKI: Back on the record.

l[R. HANSEN: Call John Garr.

JOHN GARR

was duly sworn, was examined and

test i f ied as fol lows:

BY I[R. HANSEN:

Q. Would you give us your fulI name for the record

please?

A. My name is John D. Garr.

Q. Where do you live?

A. 3014 East Sundri f t  Circ1e, SaIt  Lake City.

Q. Te1l us a l i tt le bit about your educational

background?

A" I have a Bachelors degree in geology from Weber

State University, 1981p I have a Masters degree in

1 9 9



t
t
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

1

2

3

4

5

6

7

I

9

10

11

L2

L3

L4

15

16

L7

18

19

20

2L

22

23

24

25

geology from Utah State University, 1988 "

Q. Do you have any qualif ications as a

professional engineer, professional geologist?

A. No, f 'm not an engineer.  I  am a geologist .

I 've worked in the oi l  f ie ld f rom '81 through t83. Did

some coal exploration in 1983, went to graduate school

in 1983, and have been employed with Earthfax

Engineering since late 1986.

MR. LAURISKI: Could you pull the microphone closer

to you, please.

BY I{R. HANSEN:

Q. Tell us a little bit about some of the work you

have done for Earthfax.

A. I 've done a lot of hazardous rraste

investigations, hydrogeologic investigations, inmine

dril l ing for Co-op to characterize the aquifers below

the mine. Geologic hazards investigation, fault

investigations, groundwater supply development, drilling

deep urater wells.

Q. You're aware Co-op mine hired Earthfax to

please describe what it was that they did, put it in

your own words.

A. They hired us to I became involved in the

revision of a hydrogeologic characterization report and

revision of a PHC. Part of that involved installation
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of three and now four inmine monitoring wells completed

only to the lvtancos, with hydrologic testing at each of

the three sandstone tongues.

Q. Are you familiar at all urith the Bear Canyon

area?

A .  Yes "

Q. Describe for us how you became farniliar with

that area?

A. Through working for Co-op, the inmine dri11in9,

Iooking at the springs in the general area. I f ish

there a lot in the area.

Q. So you have first hand knowledge of the area?

A .  Ygs "

Q. Do you have any knowledge of the geology of

that area?

A .  Yes .

Q. Can you tell us how you acguired that

knowledge?

A. f took the document that another person in our

of f ice had done a couple years previolls r and updated

that and confirmed their impressions from published

maps, USGS reports, f ield visits, inmine work.

Q. You have heard Mr. Montgomery give some

testimony based on exhibits taken from USGS publications

and so on; is that correct?

20L
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A .  Yes .

Q. To your knowledge, can you tell us how site

specific that information is?

A. Everything that I saw presented today has been

very general and regional, and none of the USGS stuff,

i tts would be considered incorrect. f revere the

USGS as much as any other geologist. Itm not saying

theytre wrong, but what theytre publishing is very

region wide, i t ,s not s i te speci f ic.  And i t 's  being

used in this hearing to irnply that there are some things

happening at Co-op based on very region wide phenomena.

We have more site specif ic data that wetre using. It

costs a lot of money to get this data, and it shows a

litt le bit different picture from what you, re seeing

here.

Q. TeIl us a l i tt le bit about that different

picture, would it be appropriate to start with this

diagram up here?

A. We could do that.

Q. TeI l  us what wetre looking at  here.

A. Okay.

MR. SMITH: It would be helpful, Mr. Chairman, if we

could have cross references with exhibits that have been

submitted so we know where we're talking from,

especially if they plan on having some of these things
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admitted into evidence, so we know where we have seen it

before. So if we could ask that it be cross referenced

with things that have been submitted.

l[R. HANSENs At this time it is not being

submit ted. f t 's  an exhibi t  under RuIe R641-1O5-500. We

haven't offered it yet, but that rule says any exhibit

intending to be offered by the parties in rebuttal of

evidence presented at the hearing will be presented at

the hearing. This is an exhibit intended to rebut

evidence presented by Mr. Montgomery, and will be

offered under that basis.

MR. SMITH: Mr. Chairman, if I can speak at least to

the rules, and f think these rules adopt the rules of

civil procedures, and obviously your legal counsel may

have to advise you on this, but rebuttal testimony is

not is typically testinony by the movant after both

parties have put in their testimony. We would be the

ones to rebut. They know what kind of a case hle t re

going to bring. They'11 be bringing their evidence

against it. Thatts not my understanding of what

rebuttal evidence is. I don't haventt had a chance

to look at this rule closely because this is the fj-rst

t ime we have seen this. But I think they're trying to

again, pull a surprise on lts. And I l tuess I have to

object because I don't believe this would fall under
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rebuttal in the sense of the term that itts used in the

courts and under the rules of Civil Procedrlre.

lm.. MITCHELL: I would ask the Board to consider it

under separate grounds. And that is, as you know, the

respondents arrived today thinking they were going to be

talking about a very isolated matter, and arrived

prepared, and filed exhibits thinking they were going to

do that. We now are talking about the entire regional

area. Wetre trying to bring it back down. I do think

that examination of this witness will demonstrate that

this mater ial  is part  of  the Divis ion's f i les and

records which are the basis for the Division's f i les and

records and subrnittals to the Division and, therefore, I

dontt think constitutes a surprise in terms of how the

Division got where they got.

l{R. IIANSEN: f would state that the diaglram, I

believe the witness wil l  testify, is a pictorial

representation, verbal descriptions of the area that are

contained in our Exhibits c and D. Itts prepared so we

can get a clear picture of what is described verbally.

MR. SUfTH: We have no concern about a clear

picture. our concern is we're presented with hearing

something we have never seen. We submitted our

exhibits, the other side had an opportunity. We

submitted them weeks before this hearing as we are
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reguired by the rules, had an opportunity to revienr

those and get their experts prepared. We have had no

opportunity to be prepared to deal with this exhibit at

all. And for them to show up at the hearing and say

herets this new exhibit, that is a tremendous puts us

at a tremendous disadvantage and is kind of prejudicial.

So that's hthy therers these requirements. Obviously

they had it before, they didn't prepare it during the

Iunch hour, they had it before. They knew what our

exhibits were, they knew what our points were that we

brought up in our petition. Obviously they just chose

not to subnit it because once again, they want to put us

at a disadvantage, and have things before this Board

that we haventt seen.

The rules reguire the exhibits be submitted before.

I just ask that the Board follow its rules.

tr[R. HANSEN: A point of fact: The petit ionerts own

Exhibit L8 was not, certainly not delivered unti l

yesterday at the earliest to lls.

UR. SMITH: They had an opportunity to make any

objection they wanted to 18 and they didn't raise it,

i t ts been admitted and thatts not an issue.

l[R" HANSEN: Mr. Garr pointed out to me this is an

extension of an exhibit that is included in Exhibit D,

Figure 2-2, Iocated on page I think between pages 2-9
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and 2-10 of our Exhibit D, and that just clarif ies the

information that is diagramrnatically contained in that

exhibi t .

MS. ERLER: Where was it?

l[R. MITCHELL: Exhibit D. Table 2-2, between pages

2-9 and 2-10.

l[R. LAURISKI: WeIl, after consulting with counsel

and considering what it is that we see being offered as

evidence in this case, I r rn not going to al low i t .  f

dontt consider this to be rebuttal evidence. This is

obviously something that has been prepared in advance of

this hearing. The Board granted Co-op an opportunity to

provide all of their exhibits, and in fact we broadened

that opportunity, Elave you additional time to submit

evidence, including exhibits and other dispositive

motions that you needed to do by the 7th of October.

This document was not subnitted as part of your

exhibit list. Counsel has not had an opportunity to

present it, and I think it would be an oversight on our

part to take that prepared exhibit and allow it to be

entered into evidence without counsel having an

opportunity to examine it.

l[R. APPEL: Along that line , Mr . Chairman r w€ would

interpose a continuing objection to introducing evidence

that is not contained in the docurnentation presented to
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the Division which got us here in the first place.

l[R. LAURISKI: Wetl1 take each one of those issues

on a case by case basis and see what it is that they're

going to offer. But we are concerned by any documents

that have been prepared beforehand, knowing that they're

going to be used as rebuttal evidence based upon the

facts that you've learned from the petitioners in this

case, without giving them the opportunity to see what

that evidence is goinq to be in your response to their

request to have this case heard.

So with thatr w€ can move forward.

l[R. SUf TH: Thank you .

BY MR. HANSEN:

Q. Can you tell us the diagram that wetre looking

at now?

A. This is part of the hydrogeologic evaluation,

hydrogeologic evaluation Figure 2-2. It shows really

nothing that this picture doesn't.

Q. It 's Figure 2-2 in our Exhibit D, located

between pages 2-9 and z-LO, immediately following page

2 -9 .

MR. LAIIRISKI: Now, would you take us to that again,

please. Wetre at  Exhibi t  D?

l[R. HANSEN: Figure 2-2, the fold-out sheet

imrnediately following page Z-9.
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l[R. LAURISKI : We t re with you.

BY I[R. HANSEN:

Q.  Okay.

A. The data on that figure was used to produce

this cross-sect ion which is just  easier on the eye, i t ts

not new information, it 's just easier to understand in

its context of a cross-section. If you'd l ike to

proceed with this one, I can tell the same story. These

are the inline dri l l  holes we put in at Co-op. We set a

packer at the top of each one of these sandstone

tongues, bottomed the hole in the shale which is

impermeable, and then slug and bail tests in there, in

each one as we proceeded. So we isolated each aquifer

as we proceeded. We got separate piezometric surfaces

or each of the sandstone togues, separated by the

impermeable in fact, when you took the shale out of

the core and broke it, i t  was dry. These are all

separate aquifers. Theytve got separate piezometric

surfaces.

As far as a regional aquifer is concerned, T think

itrs a matter of semantics. Therets no regional aguifer

cutting across the Blackhawk and the Storrs and the

Spring Canyon and the Panther as such, ftts much more

complex than that. And just sirnply taking a USGS block

diagram and pointing to a line that slashes through
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things, is not really accurate. I don't think it tel ls

the whole story. Wetve got some very expensive, very

good data here to show that things are otherwise. The

fact that he piezometric surface actually rises above

the shale-- this is the Panther, here is the Panther

tongue here itts confined, so is the Storrs trater,

it 's confinedi so is the Spring Canyon urater confined in

the furthest north hole. It,s unconfined in the

furthest south hole. The mountain faces somewhere out

here. Itts much more easy to understand on that piece

of paper,  but i f  you can visualLze i t  wet l l  be aI1

r ight.

The fact that these are confined, suggests the

recharge for these aquifers is well to the north at a

higher elevation, probably in the shattered zoner ds

wetve pointed out in the hydrogeologic evaluation which

is north of the Co-op. This is from Brown and Spieker,

all data conpiled from USGS documents.

Q. I dontt want to run afoul of the Boardts ruling

on this. We have an exhibit included. I don't believe

that one was.

A. This is from the hydrogeologic evaluation.

Q, In your revised geologic evaluation?

A. I dontt knon what was submitted. Itts usually

held in a pouch in the back.
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l{R. SMITH: Itts probably shown on that map, and

thatts been admit ted. I t ts an exhibi t .

ltR. LAURISKI: The Board has no objection if the

exhibits are subrnitted as part of the evidence. What

the Board objected to was whether or not you were

submitting new evidence that was outside the Board's

order of October 7th.

trfiR. HANSEN: ft wasnrt new evidence, it was just

trying to illustrate the evidence that was already here

in a fashion more easy to understand.

ltR. HANSEN: It is included in my preliminary

exhibi ts.

tr[R. LAURISKI: Is this what you were looking at?

THE WITNESS: This is a plate from the hydrogeologic

evaluation subrnitted to the DOGM. Plate number L,

geology and structure map.

l[R. MITCHELL: WeII, is there an objection to using

ir?

MR. HANSEN: rt is among the exhibits r designated

as an exhibit in my September gth , L994, designation of

exhibits. It is just not on my final exhibit l ist that

was f i led last  week.

MR. SMITH: Maybe we can shorten this. We have no

objection to that map. I dontt want to open the door

because what Mr. Hansen is alluding to is he submitted
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and said everything on fi le at the Division of Oit, Gas

and t'tining we may use as an exhibit. We all know thatts

drawers and drawers full of stuff. And then he

submitted a list of exhibits which is what we're working

off  of ,  which he cal led his f inal  exhibi t  l is t .

As far as that one map, if that's going to speed

things up, Ietts get the map in. But Itm obviously

we arentt waiving our objection to other things that may

be new compilations we haventt seen.

lm,. MITCHELL: Let t s take them one exhibit at a

t ime.

lllR. LAURISKI : Go ahead, Mr. Garr.

THE WITNESS: Wetve got this groundwater in each of

these aquifers is confined by these shales that are

here. Itts our interpretation that the recharge to

this, to these aquifers is not on Gentry Ridge. Gentry

Ridge is very narrow, very little flat surface to

infi l trate water. Itts gonna have runoff, very narrow

above the mine. There t s an awful lot of rechargre going

through here. The pressure suggests the recharge is

actually to the north up dip and the shattered zone as

identified by brown, is a much more likely recharge

area.  I t ts  more f la t ,  i t ts  a  f la t ter  area,  i t ts

shattered, it infittrates much more quickly than a ridge

on Gentry Mountain. If I could look at Exhibit 9.
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l[R. IIANSEN: While he t s doing

all the testimony that Mr. Garr is

this Plate 1. We offer it as our

that t s

on

l[R. LAIJRISKI : Mr. Appel, do you or Mr. Smith have

an objection to allowing that to come in as Exhibit E?

The map, Mr. Garr, the plate?

I[R. APPEL 3 No.

l[R. SMITH: No objection, your Honor Mr.

Chairman.

l[R. L,AITRISKI : Thank you.

THE WITNESS: Here on Exhibit 9 | one thing I noticed

with the sense of movement on the Bear Canyon fault, is

incorrect. Itts actually down on the Bear Canyon side

or the mine side, and up on the other side. This is

we have about 1L0 feet of movement on it down to the

west. Itts put forth as a major fault, because as was

mentioned earlier, therets another fault that runs

through here. Blind Canyon Fault would run somewhere

l ike that.  This isn' t  real ly to scale ei ther.  Birch

Springs is actually 800 feet to the west of B1ind Canyon

Faul t .

l[R. LAURISKI: When you say ttlike thatrt would you

describe what tt l ike thatrt is.

THE WITNESS: f 've got this map that wil l  shonr you

where it is. Here,s the Blind Canyon fault running

2L2
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through there. Herets the Bear Canyon mine, herets the

Bear Canyon fault. Displacement down on the west.

Herets the Blind Canyon fault here has approximately

22O feet of displacement dor,,rn on the west. Agrain, this

fault was sort of left off the discussion before, but it

could be very significant. Either the B1ind Canyon

Fault could serve as a conduit to groundwater flow or

serve as a barrier to groundwater flow depending on

whether it was filled with fault gouge or if it had

voids. In either case if groundwater was moving from

Co-op into the Blind Canyon Fault, i t 's either going to

be stopped by the gouge, ot it 's going to act as a

conduit thatts going to carry the water out. And you're

gonna see a spring at the mountain point where that

fault daylights. There's no such spring. Yet we go 800

feet further west to Birch Spring which is associated

with some joints.  f  donrt  th ink theyrre connected. I

dontt see any reason why they would be connected. It

should have been included on here though.

jxhibit 10. Exhibit 10 was put forth to show nrhat

happens during coal mining the groundwater. Here we

have got the water table well above the mine seam. This

is all saturated presumably. This is just what happens

when you do that with a coal mine and groundwater is

above you. The water table is above you. Thatts not

2L3



t
t
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

1

2

3

4

5

6

7

I

9

1 0

1 1

L 2

1 3

L 4

1 5

L 6

L 7

1-8

1 9

2 0

2 L

2 2

2 3

2 4

2 5

the case at Co-op at all. And thatts shown in this

diagram where herers the mine seam right here at the

floor where these wells take off. Groundwater is below

that. Itts even below it, i f  you poke a hole through it

and let it come uF, itts below the coal seam.

l[R. APPEL: For clarification you are talking about

the B1ind?

THE WTTNESS: Yes.

l[R. APPEL: Not the Tank Seam.

THE WITNESS: And of course the Tank also because

the Tank is 200 plus feet above. If I could show this

Iovely drawing that would show that very simply,

otherwise I have to describe it.

MR. MITCHELL: Would it be helpful for you to use a

marker on the blackboard and draw what it is to describe

or

THE WITNESS: I could do that.

l[R. MITCHELL: illustrate your testimony.

MS. LEVER: Do you want to save it and put it on the

white paper?

MR. MITCHELL: It 's just for i l lustrative purposes.

(Witness is drawing. )

THE WITNESS: Herets the area, is a view from the

north south through Gentry.

l{R. LATIRISKI: Mr. Garrr w€ need you to speak up.
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THE WITNESS: AII r ight. Here's the Tank Seam and

the Blind Canyon Seam. Groundwater in what we have

found in the dri l l  holes, going generally l ike that,

there are three different heads and down here Panther

actually issues springs.

Q. Both Birch Spring and Big Bear Spring issue out

of the Panther?

A. To my knowledge, y€s.

The groundwater isntt in the Blind Canyon Seam here,

certainly not going to be in the Tank Seam. There's

going to be perched water here and there, but that

perched water does not contribute to the springs.

That's our contention. The reason for that is because

of the very small recharge area on that ridge. The fact

that we have got the potentiometric surfaces above the

confining layers in the north part of the mine, and

theytre unconfined at the south part of the mine near

the outcrop.

_Eyhibit 15. The idea of using Litt le Bear Spring as

a control, we dontt consider to be valid because Litt le

Bear looks like it responds pretty quickly to

precipitation, recharge just l ike that. We're looking

at other springs. They could have a year or turo lag

time between the precipitation event and when it shows

up, And in fact we see that in, I believe, Big Bear
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Spring. This shows it. We have precipitation here, big

flow increase at Big Bear here. Thatts about a year on

that one. Wetve got some data that would show about two

years lag from when you have a real uret year to when it

starts showing up as increased flows at Big Bear. I

don't know if that was submitted. The point is that to

pick out one spring, and use that as a control is not

real ist ic.  I  th ink the G.S. even had a word to say

about that.

Q. Would you tell us what it is you are looking

at?

A. I tm looking here at  Terence Danielson et.  d l ,

1981,  USGS open f i le  repor t  81-539.

Q. Is that a document Mr. Montgomery used to form

his opinions?

A. I believe so. Care should be taken in

selecting springs for monitoring. The discharge

recession curves of springs that are supported by more

than one water-bearing zone may not be similar from year

to year because of nonconformity of recharge to the

different zones from year to year. AIso, algae and

plant roots could clog the plurnbing in developed

springs, resulting in an unnatural change in flow

characteristics. Ideally, the monitoring of spring

discharges should be in conjunction with water-level
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monitoring in observation wells, in order to detect

recharge that may occur during the normal recession

period that would alter the recession curve. rr

a. What does that mean to us layman?

A. Dontt take Bear Spring to represent hydrologic

systems in a region.

Q. Why not?

A. Because it is very different from the others.

It night have young waterr you might have a rainfall

today, spring wil l  increase next week, double or

triple. Whereas at Birch, tritium data suggests that

Birch is very old water, similar to the water that's

encountered in the mine, it t s o1d, old nrater, it t s been

stored there for years, thousands of years.

If i ts recharge area is far away and itts very old

nrater, it might be three years of sustained high

precipitation to get a deflection in the flow. So, to

say that the one little spring is representative of the

area, is just not accurate. We can show that with all

those curves.

Q. Let's talk a l i tt le bit about water, both

groundwater and water infiltrating from this surface to

the Tank Seam. Youtve stated that you examined that

area and generally are familiar with the area?

A. With Bear Canyon?

2 L 7
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Q.  Yes .

A .  Ygs .

Q. Are there fault lines, fractures above the Tank

Seam?

A, Not that ltm aware of .

Q. If there are, are you aware of any water that

comes out of the mountain in the form of springs or

otherurise above the Tank Seam?

A. I believe there are some springs above the Tank

Seam, I haventt visited those myself .

Q. WelI, what's the source of that information?

A. Charles Reynolds.

l[R. LAURISKI: I tm sorry?

A. Charles Reynolds.

Q. If in fact there are springs, water coming out,

from faults above the Tank Seam, what urould be the

source of that water?

A. Fau1ts above the Tank Seam.

Q. Above the Tank Seam?

A. Itn not I dontt think there are faults above

the Tank Seam.

Q.  Okay.

A. There are springs that issue from the mountain

s ide .

Q. Above the Tank Seam?
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A. Un-huh.

Q. What would be the source of that water?

A. That water would be infiltrating through the

ridge, coming down hitting the permeable layer like a

shale and going out to the edge of the canyon.

Q. Obviously if the water is doing that it never

makes it to the Birch Spring or Big Bear Spring?

A. Right. There are some impermeable zones from

the top down heading out that wayr so itrs not going to

recharge the springs. Recharge over the mine permit

area is going to be very insignif icant.

Q. Are you aware of any other difficulties with

the exhibits that were offered in connection with Mr.

Montgomeryts testimony or his testimony itself?

A. Just generally that they are very general.

They're region wide, not specif ically the site. We have

specific data that suggested a different story. Some of

the things were far too general, and in fact I think

misleading. They may be true for the region, but not

true for the site.

Q. Are we able to draw any conclusions through

precipitation information we have as to the impact on

Birch Springs and Big Bear Spring of mining the Tank

Seam?

A. I don't believe there wil l  be any impact at

2L9
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al l"  I  dontt  bel ieve there's an impact mining Bl ind

Canyon Seam, and theyrre absolutely would be no impact

mining the tank which is 200 feet above.

Q. I believe I have no further questions at this

t ime.

l[R. MITCHELL: I have a couple of questions.

![R. LAITRISKI : Mr. Mitchell , bef ore you go , Mr .

Murray, T believe, had a question.

l[R. MTRRAY: f have one question. On the Birch, is

there any culinary industrial development there that's

causing that in that recharge on Birch Spring that you

know of?

THE WITNESS: Not that I 'm aware of.

l[R. ],IURRAY: Okay.

l[R. LAURISKI : Mr. Mitchell?

BY II[R. MITCHELL:

Q. Mr. Garr, for i l lustrative purposes you have

shown a ridge line with the Tank Seam and Blind Canyon

Seam showing the water bearing formations that you

encountered with the wells you dri l led, monitoring wells

you dr i l led.

Can you provide an overview picture of what wetre

Iooking at in terms of what the recharge area is? In

other words, are we talking about a large plateau

overlying the Tank Seam in this area or are we talking a

220
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high thin ridge?

A. You follow this ridge up. We get to the top of

the north Horn Formation, this is highly fractured

through here. I don't know anything more about this

than itts the shattered zone. We dontt know what itts

l ike in depth. This is a broad area, both east/west and

north/south, f lat. Water's going to percolate down

through here, probably through fractures, possibly

through some faultsr w€ dontt knor'r. But itts a much

more likely recharge area for these aquifers. The Star

Point .

Q. What formation?

A. Star Point formation.

Q. The fracture zone?

A. This is just the shattered uone, in the north

Horn.

Q. fs that part of the Flagstaff l imestone?

A. North Horn, they are not synonlrmous, but

integrate into each other.

Q. You earlier expressed some familiarity with the

Monograph, USGS Monograph relied upon by Mr. Montgom€rY'

Danielson, €t .  aI ,  1981 survey. Are you fami l iar  wi th

those authors' conclusion that recharge to the Star

Point/Blackhawk aquifer, direct infi l tration of snow

melt in areas of outcrop, probably is small in
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comparison to direct recharge to the Flagstaff

Limestone?

A. I tve read that before.

Q. Does that fit with your theory?

A.  Ygs "

Q. Of how this works?

A .  Ygs .

Q. What does what did those authors state

concerning recharge? How does that fit with Mr.

Montgomeryts theory of effect on recharge concerning

mining of the Tank and Blind Canyon at these locations?

A" It 's diff icult to explain other than very broad

flat areas that are fractured are going to be much

better, more efficient at getting the precipitation in

to the groundwater system. This is the ridge out here,

l i ke  th is .

Q. Is it safe to say that sieves shaped l ike a

bowl allow water through them better than knives up on

edge?

A .  Yes ,  s i r .

Q. Would that be a good example of why one theory

makes more sense than the other?

A .  Yes .

Q. And it 's also based on what the USGS has said?

A. Absolutely. There is going to be some small
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amount of infiltration through here, but it certainly is

not supplying anything meaningful. You have this

recharge area up here, tens of thousands of more times

surface area, more permeable. Not going to have the

runoff that this does. Recharge here is really

insignificant compared to this up here. In fact what we

see, this is being recharged at the higher elevation.

Q. Are you farniliar with the statement in

Danielson where the authors state, I believe itts page

38, rrsubsidence has not been extensive and where

water-bearing zones that overlie the Star

Point-Blackhawk aquifer are perched, it is unlikely that

mine dewatering induces greater recharge to the

groundwater systern. Neither is it likely under these

conditions that the flow of springs that issue from the

perched zones or the rate of natural downward leakage

into the Star Point-Blackhawk aquifer are affected by

mine dewateringl. rl

A. That's what we've been saying all along, that

the water that the mine encounters when they drill the

bolt holer or if they drill into the Tank and get a

dripper, we think of hitting this perched ledge, and

they're not rerouting the water that would be destined

to the springs.

Q. Is it fair to say the USGS monograph for this
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area actually supports your theory of what's going on

here better than it does a theory of one integrated

cohesive regional aquifer?

A. There are probably a lot more in there that

would confirm what we are saying. I have not read that

document in its entirety.

Q. Thank you. I have nothing further.

MR. SMITH: I have a few questions. If I can

approach the Board here, maybe that will help me ask the

quest ions.

MR. I"AURISKI: If youtl l  keep your voice up.

l[R. SMITH: I rarely have a problem with that. In

the Supreme Court in New Mexico I was told to lower my

voice. So f  wi l l  do my best to keep i t  up. I  don' t

have a problem.

Q. As I understand it, Mr. Garr, this is Gentry

Mountain up here, right? And it 's a big f lat top

mountain. When I was younger I hunted a few deer up

there. I t ts a f lat  top mountain,  isnt t  that correct?

A .  Yes .

Q. And exposed to Gentry Mountain it's not the

Star Point Sandstone or the Blackhawk Formation, those

arentt exposed up here? Theytre not exposed, itts the

North Horn, is that what you said?

A .  Ygs .
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Q. Thatts correct?

A" Yes. My cross-section shows the North Horn.

Q. Thatts exposed up here and it has to work

through, the water has to nrork through a number of

layers of rock. In factr oD my chart which is Exhibit

7 | we haven't had this admitted in to evidence, but

Exhibit 7, is it has to work through Price River

formation, another formation, the Castlegate sandstone,

before reaches the upper part of the Blackhawk Formation

and the coal is in the lower part of the Blackhawk, is

that correct?

A. Absolutely.

Q. And so we have got these rocks, Star Point

Sandstone's back here, and then back here is also the

Blackhawk Formation. Now, illy understanding is that the

water moves not only down, but itts moving to the south

in that area; is that correct?

A .  Yes .

Q. So if the water would move along an aguifer or

along a rock, it would move south towards what we have

Big Bear and Birch Springs, theytre kind of at the end

of this,  r ight?

A .  Ygs .

Q. And all thisr Ry understanding from your

report, is that Birch Springs and Big Bear Spring are
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also recharged up in this area; is that correct?

A. We think that's more l ike1y.

Q. okay. Isn't i t also l ikely that as water moves

down these, arentt you put straight lines here, but

thatts not how water moves, it doesntt move in straight

lines down and over, right? It moves into one rock and

up along the formation until it finds another fault?

A. I t 's  going to fal l  into f ractures.

Q. Kind of a stepped approach?

A. I don't know if they are stepped, maybe

vert ical .

Q. But the water and in fact, from your tritiun

data, the Birch Springs water was the same age as the

water youtre encountering in the minel isntt that

correct?

A. It was analyzed as pre bomb water.

Q. Very close in trit ium, am I correct?

A .  Yes .

Q .  so

A. It was old hlater.

Q. fsn't i t kind of funny to say that here theytre

all being recharged, and water or maybe I should

phrase it this way. Some of the water recharging here

maybe is in the mine here, and then would later move

down in to the Birch Spring, but it's being intercepted

225



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

1

2

3

4

5

6

7

I

9

10

l_1

L2

13

L4

L5

L6

L7

18

1-9

20

2L

22

23

24

25

and taken out of the mine. Isntt

scenario?

that a plausible

A. How is it going to move through the Mancos

shales?

Q. It's moving somewhere because the Mancos shales

are back in here too. If they were separatlng this

excuse il€, let me --

l[R. HANSEN: Objection, ro evidence to suggest there

are

l[R. SIIIITH: All of the evidence is that the Mancos

shale tongues, you're saying, separate the Birch Spring

and the Big Bear Spring from this other aquifer, isn't

that correct? But if the Mancos shale was in here it

would separate it here. There would be no water for

those springs, if you had this barrier youtre talking

about here. Thatts so impermeable here.

l[R. MITCHELL: Let hirn answer the question.

THE WITNESS: You are doing very nrell.

Q. Thank you.

A. Itm saying, I dontt know what the business is

about the Birch and Big Bear being separated, Itve got

three separate aquifers here separated by two shales.

Q' But arentt they somewhere, dt some point, the

water is going through that shale. How could it get

there? No doubt it is, right?
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A. Fractures.

Q" Fractures.

A. ftm not going to fracture my sandstone and not

my shales.

Q. So therets fractures and thatts how the water

moves from the North Horn high leve1 down, wdy down here

to the Star Point Sandstonel isntt that correct?

A .  Ygs .

Q. Gees, if therets fractures over here, whY

arentt there fractures herer or are there fractures

there?

A. This is a zone of intense fracture" f  dontt

know how it goes there, but USGS has identified it as

such. Thatts good enough f,or me.

Q . That's good enougrh for you, what USGS says .

USGS also says that the Star Point Sandstone and the

Blackhawk Formation are one regional aquifer; is that

good enough for you?

A. In a general senser rro. Not at this site

because I have data to suggest otherwise.

Q. You believe them over here, but you dontt

believe them over here?

A. When a geologist goes in and maps the shattered

zone ;  f ' l l  be l i eve  i t .  f t d  l i ke  to  go  see  i t .  f ' d  l i ke

to kick around in it. I havenrt done that. But I 'm
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going to believe that if he delineates that on a map as

a shattered zone. I ' I I  bel ieve that.  I f  I  look at

regional wide, Wasatch Plateau wide report that shows

one water table shooting through there, ItI l  say that's

great for now, let 's get site specif ic data, which we

have done.

Q. Any site specif ic data here? You're just

relying on what the USGS says here, right?

A. Yes. I t  doesntt  enter into this quest ion,

where does the recharge come from. That's a real good

place for it here. Beats the heck out of that ridge.

Q. Isntt  i t  l ikely therets some fractures, faul ts

that move the water from here to Birch Springs there?

It t s the same age trater, right?

A. I t 's  possible.  But how are you going to get

the groundwater in the mine below the mine to Birch

Springs? You've got that fault I was talking about,

B1ind Canyon. Then you've got to go 800 feet further.

And wetve got information on how slovr water does move

through the sandstone, if you'd l ike to hear that.

Q. I just want answers to my questions. But the

water is moving from a much higher level here for

rechargle. ftts getting down here somehow, itts not

coming out of nowhere, out of Birch Springs; isn't that

right?
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A. Moving much farther than you're saying.

trfiR. MITCHELL: I think the question has been asked

and answered. He asked him and he told hin. I dontt

see any point beating hirn over the head with it any

more.

tr{R. LAURISKI: I agree, I think the question is

asked and answered.

BY MR. SMITH:

Q. Some of the water now, there is water?

llfR. MITCHELL: I think that's been ruled oll.

l[R. LAURISKI: Again, you guys are up there arguing

with each other and wetre missing aII the testimony. ff

you would slow down and the reporter could that, it

would be appreciated. Thank you"

BY I{R. SMITH :

Q. There is water in the Blackhawk Formation,

right?

A"  Ygs "

Q. That water recharges up here?

A. Itm not sure about that.

Q. Youtre not sure?

A. I  dontt  have data.

Q. You don't know where the groundwater comes

from?

A. I know therets perched water in the Blackhawk
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that may come from here.

Q. I  see. I 'm sorry,  I  misunderstood you. I

thought you said Gentry Mountain was the regional

recharge for these aquifers; is that correct?

l[R. MITCHELL: Mischaracterized his testimony. He

agreed with the USGS report which says the primary

source of recharge for the Star Point Sandstone was the

Horn Formation to the north. I dontt see any reason in

trying to get more out of him than what he agreed.

THE WITNESS: It contributes to the rechargie.

Q. TelI me what's recharging the Blackhawk

Formation there?

A" I dontt know. I dontt know if you can say

there was recharge. There's precipitation coming down

on the ridge, a small amount of water comes down and

gets perched. If you take a bolt hole and go uP, at

that point you'I l drain that with a l i tt le dripper.

Q. Would you call 5OO gallons a minute a very

minimal amount of water?

A. I  dontt  th ink thatts whatts happened.

Q.  I t ' s  in  your  repor t .

A. I  dontt  bel ieve i t ts al l  perched water.

Q. Where is it coming from?

A. Possibly out of  the f loor.

Q. So wherets the floor water coming from?
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A. Here "

Q. out of the Star Point?

A. Correct. We dontt know how much.

Q. And you're here today to tell me therets no

interconnection betvreen these two aquifers?

A. Which two?

Q. The Star Point, which the springs issue from,

and the Blackhawk?

A. I  don' t  th ink I  said that.

Q. Itm sorry. So the aquifers are j-nterconnected;

is that what you are saying?

A.  I  dont t  th ink  I 'd  say that .

Q. WeII ,  te l l  me what you're gonna say?

A. I think there are some more holes at the north

end of the mine that intercept on the Star Point

aquifers and the pressure is coming up. I dontt know

how much.

Q. Can you point that to me?

A. ff you penetrate that at this northern end,

youtre gonna get water coming up out of there"

Q. Can you point to n€r in the PHC you prepar€d,

or the Exhibit D, that hydraulic analysis, you mentioned

that even

A" Therets phrasing there, Itundetermined amount of

water from the f J-oorrr , I believe.
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Q. But the major water that comes into the mine is

from the roof, isntt that correct?

A. Thatts what is being said,  I t i l t  not sure.

Q" I don't want to misquote you, You helped

prepare this PHC didn't you?

A.  Yes ,  I  d id .

Q. And it says here on page 2'L3r groundwater

enters the Btind Canyon Seam of the Bear Canyon mine

through fractures and roof bolt holes?

A .  Ygs .

Q. It doesn't mention anything about the floor

water that you are bringing up now.

A. Itts in there somewhere.

Q. P1ease point  me to i t .

A" If that's the mine to the north and as they

the floor advances with them and rises up.

Q.  Let  me see.

A. We inferred it 's perched, but we dontt know.

Q. f see. So you don't think the Blackhawk

Formation is getting recharged on Gentry like the Birch

Springs?

A. I think it's getting a very small amount.

Q. Why isn' t  i t  gett ing

A. We have tritiurn analysis of these drippers to

suggest it 's all pre bomb, old water which fits with the
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perched idea.

Q' So does Birch Springs have the same tritium

analysis?

A. Relativelyn pr€ bomb water.

Q. That would be the same water based on that

analysis, same source?

l[R. MITCHELL: That's arltumentative, he's been asked

and he ansurered that.

THE WITNESS3 Not necessarily.

BY I[R. SMITH:

Q. Can't distinguish it by trit ium analysis?

A. Al l  you can see is i t 's  relat ively old or new-

Q. And both waters, both Birch Springs and the

mine water are relatively old based on trit ium analysisl

is that correct?

A. Un-huh.

Q. You need to say yes or no so our reporter can

get i t .

A .  I  sa id  yes .

Q. Thank you. Let me move you to this chart a

l i t t le bi t .  r  th ink i t 's  Exhibi t  l -5.  Fol lowing up on a

question from the Board, you dontt have any explanation

for the dramatic decline in Birch Springs, do you?

A .  I  don t t .

Q. Don't you think that should be a matter of
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concern since itts so close in that area?

lllR. MITCHELL: Concern to hirn, concern to who?

THE WITNESS: My client hasn't reguested I

investigate that"

BY I[R. SMITH :

Q. I see. In preparing your PHC, oD page z-LA '

you didn't even take any initial measurements of either

Big Bear Spring or Birch Spring in preparing the

possible hydrologic consequences, did you?

A. No, we did not.

Q .  so?

A. We haventt taken any measurements.

Q. You haven't taken measurements, Yet you're here

giving expert opinion, expert opinion under oath? I

think we put you under oath.

A.  Yes,  you d id .

Q. That therets no effects from the mining

activit ies on these springs, yet you didntt bother to

take initial measurements of these springs?

A. f dontt take the measurements, EarthFax

Engineering didn' t ,  the mine did.

Q. Okay. Would.n' t  you say that 's a s igni f icant

flaw in the PHC?

A.  No .

Q.  I t t s  no t?
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A. No. The water company didn't bother to take

any measurements prior to L989 at Birch Springs.

Q. They're not here trying to get a permit

approved, you are. So what they did is completely

irrelevant, whatts reconmended?

A. We rely

trflR " MITCHELL: Let' s not argue with the witness .

Ask him a question 1et hin answer it and then ask the

next question.

THE WITNESS: We dontt have we have taken them at

face value and used their flow numbers to generate our

graphs.

BY I{R. SMITH :

Q. You dontt consider that to be a flaw?

A .  No "

ll lR. MITCHELL: He's answered that no.

l[R. SMITH : I asked hirn if it was a ma j or f law.

MR.  LAURISKI :  WeI I ,  I t I l  te l l  your  w€ ' re  los ing our

patience with all the arguing that's going on in the

room. Ask questions and please answer the question and

letts move forward. Perhaps when we get through with

this witness it would be a good time to take a break so

you guys can relax a l i tt le bit, okay?

l[R. SMITH: I have a few more questions. I

apologLze and appreciate the patience of the Board.
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ll[R. LAIJRISKI: The Board has an interest in getting

to the facts and determining whether or not the petition

is val id.  And thatts what wetre here to determine.

We t re not here to ref eree arfluments between witnesses

and counsel. So letts try to keep focused on the issues

so we can all move forward on this matter.

BY trllR. SMITH:

Q. Let me direct your attention to 2-6 of the

PHC. The last sentence starting on that page, it says'

rrThe Star Point Sandstone together with the lower

Blackhawk Formation are considered by Lines to be a

regional aquif er. rr You see that statement?

A .  Ygs .

Q. That was Mr.  Linest best opinion; isnt t  that

correct?

A. I can only assume.

Q. But, and you testif ied before you dontt agrree

with that?

MR. MITCHELL: No, thatts mischaracterizing his

testimony "

THE WITNESS: That's not what I testif ied.

l4R. LAURISKI : Mr. Mitchell, let i f he disagrees

thatts what he said, Iet hirn answer, okay? Thank you.

THE WITNESS: As I  said before, Mt.  Linest workt  T

hold in high regard. But it is regional, and I think
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that Mr. Lines, being the good geologist he is, would

have to nodify the case for this site, based on the

information we have, based on region wide information.

Very generally, he is dead olr. Itts a wonderful

study, but it's not gtonna be like that across the entire

Wasatch Plateau, that t s not real . Mr. Montgomery knours

that, I know that, Mr. Lines would know that.

BY I{R. SMITH :

Q .  Le t t s  go  to  page  2 -8 .

I{R. LAURISKI: I tm sorry, two?

BY I{R. SMITH:

Q.  2-8 .  I t  says,

include the Price River

paragraph Castlegate

Star Point Sandstone and

correct?

A .  Yes .

Q. You are referring to?

A .  Yes .

Q. rrlndicate that recharge to the Star

Point-Blackhawk aquifer from direct infiltration of

snourmelt to formations which outcrop below the North

Horn Formation is small in comparison to recharge

through low relief surfaces on the North Horn

Formation. rl

2 3 8

rf0utcrops within the Permit area

Formation this is the last

Sandstone, Blackhawk Formation,

the Mancos Shale. rr Is that
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That's the top of Gentry Mountainl is that correct?

A"  Ygs .

Q. trln the study area, exposures of formations

below the North Horn Formation and above the coal

outcrops are limited to steep canyons. Therefore, the

potential for recharge through these formations to the

regional groundwater system within the perrnit area is

l imited, rt ; is that correct?

A .  Yes .

Q. And sor as I understand it, the area we have

been through this and I t 11 quickly move to recharge

is up on Gentry Mountain, not regional aquifer then?

A. I  wouldntt  say that.

Q.  Okay.

A. For the regional aquifer therets recharge all

over the place. But in this area, in the area of Co-op,

recharge is much more likely to occur on Gentry as the

USGS says r otl f lat areas with a lot of surface area open

to the sky. It 's not gronna occur very efficiently on

steep slopes over the mine.

Q. And that, in both the Blackhawk and Sandstone

underlie this recharge area; is that correct?

A .  Yes .

Q. okay. A little farther down on the same page

on 2-g it says, ttNo springs were found within the permit
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area"rr Is that correct? See where Itm reading from?

A. Yes, ftwithin the present permit arearr.

Q. So Birch Springs and Big Bear Spring are

outside the permit area?

A.  I  be l ieve so.

Q.  Okay.

MS. LEVER: What about the line in between?

trfR. SI,IITH: Itm sorry?

MS. LEVER: You skipped a sentence.

tr[R. SITIITH: Okay. We can read that too. tfWithin

the proposed expansion area there are three springs

associated with the perched aquifers above the coals

mined by Co-op Mining Companytt. Is that the line?

MS. LEVER: Are they the same springs we are talking

about?

l l [R. SMITH: I tm not sure. Dontt  ask i l l€,  I tm the

wronet person.

MS. LEVER: Itm sorry. Do you want to ask Mr.

Garr?

THE WITNESS: Are you referring to a number of low

volume springs, two GPM or less?

MS. LEVER: Just go on.

BY I{R. SMITH:

Q. The two largest springs, Big Bear f tm

skipping down. I want to try to focus on some
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important, what I consider to be important facts in

here. About two thirds of the way down that paragraph

starts out a sentence saying trThe two largest springs in

the area, Big Bear. rr Are you following me?

A .  Yes .

Q. trBig Bear Springs and Birch Springs are

associated with fault and joint zones and issue from the

Panther Tongue of the Star Point Sandstonerr.

A .  Yes .

Q. So those springs issue from fractures or

faultsl isn't that correct?

A. Fractures.

Q. Do you know how far up he fracture goes that

Birch Springs issues from?

A.  No .

Q. For all you know it could go all the way up to

the Blackhawk Formation or farther up?

A.  f t  may.

Q. And water could be coming through that?

A .  Yes .

Q. You just  don' t  know?

A. I think it probably is.

Q .  I  see .

A.  I t ts  a  jo in t  sys tem.

Q. And the same thing with Birch Springs and Big
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Bear both, they're issuing from faults that are going

upward from the springs?

A. fssuing from joints.

Q. Can you explain just f 'm a lalrman whatts

the difference between a joint and a fault?

A. A joint sirnply is a crack, there's been no

relative movement across that. A fault, by definit ion,

has relative movement.

Q. If I can show you Exhibit 3 | is this the

would this be the joint we are talking about in Exhibit

3, where the rock it appears to be rock going a

different direction in the upper left hand corner of

Exhibi t  3?

A. It looks l ike that to me. f haven't studied

that area, ds f  said.

Q. I see. Okay. And youtte not sure how far that

joint goes up into a higher strata?

A. No. I  know i t 's  800 feet f rom the Bl ind Canyon

fault however, and both north trending.

Q. Go to page 2-L3. This is a sect ion wetve been

through before, actually we've been through these

sections before, but I want to ask a couple of

questions. The first ful l paragraph that says,

rrGroundwater enters the Blind Canyon Seam of the Bear

Canyon Mine through roof bolt ho1es. It
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Where would that water, without mining water thatts

moving through a fracture, where would it naturally go

if you werentt mining in the area and intercepting the

water through the mining process?

A" Generally until it hits an impermeable layer ,

and if that were not fractured it would follow that

unti l  i t  hit the daylight.

Q. And that t s where the water that t s tthy we

have Birch Springs and Big Bear Springs where they are

because water is working both downward and southward?

A .  Ygs .

Q. From this rechareled area in Gentry until it

hits an impermeable area?

A. Probably further north.

Q. Even further?

A. Thatts not the exclusive recharge, we should

stop saying that.

Q. That recharge and other recharge areas, trlater

will move both southward and straight down or downward,

until it reaches that impermeable layer and comes out as

a spring; is that correct?

A .  Ygs .

Q. And both the Blackhawk and the coal seams and

the Blackhawk Formation that are being mined by Co-op

supposedly, are both up gradient and north of these two
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springs; j-s that correct?

A" They are higher. Itm not sure where they are

proposing to mine in their lease relative to the current

workings.

Q. And they also are north, is that correct, they

could be south?

A. I dontt know where theytte proposing to mine

the Tank Seam.

Q. I see. The Birch Springs, at the very edge

where that hole maybe I could draw that and save a

little time. We have Trail Canyon here and we have Big

Bear here, and Birch is right there and Big Bear is

right there. There isntt much where they could mine

south, therefore, because this is Huntington Canyon,

Birch Springs is right there. So where they are mining

is north, obviously, of these two springs?

A .  Yes .

Q. okay. Nowr on 2-L3, that last  paragraph'  the

previous witness you were here when Mr. Reynolds

testif ied and said there were mistakes in that

paragraph. Were you aware before of his mistakes in

that paragraph?

A. It was two or three weeks ago, h€ called and

asked said that the DoGIr[ wanted a revision of the PHc

and would I please put the corrected values in red line
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strike out so they could submit on page 2-L4.

Q. Do you know who gathered the information that

was put in here about the counting of 5OO gallons per

minute?

A. I understood it was Mr. Reynolds.

Q. Anybody from Earthfax go down and verify the

numbers?

A .  No .

Q. You just took Mr. Reynolds' information, and

incorporated in the PHC?

A. ftts referenced that way.

Q.  Okay.

A. I t 's  not our job to judge whether our c l ient 's

being honest with us or not.

Q.  I tm not  say ing i t  i s .  Go to  2-22.  That ts  a

Piper Diagram, isn't i t? What I understand is a Piper

Diagram, and I 'm no geologist, but that is where you

take the mineral contents of water, and then diagram it

out to compare how similar raraters are; is that correct?

A. Thatts ny understanding. Itm not a geochemist,

and I didn't produce this, but that's ny understanding.

Q. Who did produce these?

A. Earthfax employee, water data.

Q.  fs  he here? I f  hets  go ing to  tes t i fy  I '11  save

the questions.
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A. She is not here.

Q. Itm sorry. Okay. And frorn this diagram, the

water of Birch Springs seems to be a little bit

that's number one on that diagram?

A.  Yes .

Q. The point by the 1 seems to be close' but a

litt le separated from the rest of the points of water.

These are some of this water is the spring and some

is water found in the mine, but the water from Birch

Springs is very close, in fact it f i ts right in with the

other water?

l{R. MITCHELL: I think it 's established he's not

qua l i f ied .

THE WITNESS: I can't say anything about this, to be

honest.

BY trIIR. SMITH:

Q.  Okay.

A. I cantt interpret these diagrams.

Q. You cantt. Okay. Go to page 2-33 and you have

six reasons why, €rt least the report has six reasons why

you don't believe therets a connection bettreen Birch

Springs and Big Bear Springs and the water in the mine,

encountered in the mine?

A .  Yes .

Q. Number 1 is a Trit ium test. Isntt that
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correct? But the Tritium test does not disquafify Birch

Springs?

A. No, and it doesn't say anything about that.

Q. Okay. I just want to make sure thatts clear.

The next one is the Stiff Piper Diagram. They don't

disqualify the Big Bear Springs in any way; is that

correct?

A. lile had Tritiurn data suggesting Big Bear was

different water from the mine, also from Birch. We had

chemical data suggesting Birch was different'

Q. Isntt the converse true as well '  that the

Tritium data suggested that the Birch Spring was the

same as the mine, and the chemical data suggested that

the Big Bear Spring is the same as the mine? Doesn't

it r^rork both ways?

A .  No ,

Q. Why not?

A. I t  doesn' t .  AI l  the Tr i t ium data i t 's

talking about the age, not the source. It 's not talking

about the source or the chemistry outside of hydrogen

ions. Itts talking about the relative age. This water

was in the atmosphere prior to open air bombing in the

t50s ,  t ha t t s  a l l  i t t s  say ing .

Q. Based on that data, You would say they're

probably the same water?
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A. Again I wil l  say, based on that data I wiII say

they are similar age, relative age, not source"

Q. But

A. They are old water.

Q. But you're using these tests to determine what

the sources are of this water, isntt that correct?

A. Generallyr y€s. If we find young water coming

out of Big Bear Spring for instance, relatively young

water, then we can say we cantt say therets no

connection. But we can infer this is getting recharged

from a different location than just the mine because the

mine is old water. If Big Bear Spring were being

recharged from the Panther mine, it would be very low in

Tr i t ium counts.  AIso, i t  would be o1d water.  We'te

using as many tools as we can to characterize this

stuff. Youtre gonna have a water of a certain chemistry

that you get here in SaIt Lake, and then go to Saudia

Arabia and find the identical composition in the water.

Thatts not the same source, is i t? That 's what wetre

talking about here.

Q. Just one more area I want to talk about' one

more quest ion real ly.  On page 2-28, i t  says, t rWaters

from DH-lArr, I guess that was a dri l l  hole in the mine,

I take it?

A. Second l ine.
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Q. Second l ine?

A .  Yes .

Q. trAnd DH-3 have Stiff patterns similar to those

of the calcium-bicarbonate spring water depicted on

Figure 2-2. Water from DH-2 has a calcium, maetnesium,

sodium, potassium-sulfate pattern. This pattern is

distinctly different from other groundwater that has

been sampled in the permit and adjacent areas, and is

presumed to be due to the dissolution of

locally-occurring sulfate salts. tt

A. Gypsum.

Q, Therets some different mineralization of water

found within the dri l l  holes of the mine; is that

correct?

A .  Yes .

Q. Yet you're using chemical  analysis to

distinguish the spring water from the mine water.

Couldn't the difference in the spring water be from some

locally-occurringr ds you put it, localIy-occurring

sulfate salts near the mouth of the spring?

A .  Yes .

Q .  so

A. You see what wetre working with here?

Q. Yes. So not an exact science, is i t?

A. No, it is not. Thatts why we have to use as
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many tools as we can and do as much work as we can and

gather as much data as we can to come up with a story.

l{R. SMITH: Thatts all I haveo thank you, Mr. Garr.

(Whereupon a recess was taken. )

MR. LAURISKI: WetII be back on the record. Mr.

Appel, I believe you have cross-examination of Mr.

Garr.

MR. APPEL: Thatts correct. I should remain

standing, Mr.  Garr.

trfiR. LAURfSKI: Before you do, go off the record.

(Whereupon a discussion was held off the record. )

UR" LAURISKI: With thatr w€'I l go on the record.

Mr. Appel, you may proceed.

BY MR. APPEL:

Q. Mr. Garr, with respect to this particular

drawing which you have on the Board, did I understand

you to say that your view of movement of this trater is

it comes in the shattered zone, enters Star Point that

way, and then moves down in this particular direction,

because theytre basicaffy some confining members within

the Star Point?

A. I think that it's probably saturated up here

also" I think itts saturated to the north. This

probably contributes to it. Nobody really knows for

sure. AII I 'm saying is this is a lot better recharge
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area close to the mine than this. Very simply that.

Q. This is a litt1e awkward. Could you go around

this exhibit. What does this l ine mean right here?

A. This is the potentiornetric surf ace right here.

Right here is the mine floor. These are logs just very

general logs from the mine floor to the total depth of

the wells" We checked the water level and hydrologic

characteristics of the aquifers, in each of these

aquifers in each of these holes. We isolated it with

the packer (sic) system, tested just that aguifer,

dri l led oilr tested just that aquifer, isolated this

aquifer from the one above it. This is the grroundwater

surface.

Q. This line would reflect the down gradient

movement of subsurface water?

A. This line shows where spring canyon water is.

This is the spring canyon aquifer under pressure'

confined, and it pushes up to this elevation above the

mine floor, i f you are just below the mine floor.

Q. So, they're not real ly conf ining geologic

members, they actually have some conmunication of urater

in between thern?

A. I tm not saying this water is up in here'  no.

This is the potential surface, that's the pressur€r

expression of the pressure that the water in this
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aquifer is under.

Q. Where did you encounter water?

A. In that aqui fer,  as soon as we hi t  i t .

Q. Where did you encounter water in this aquifer?

A. I i le didnrt .

Q. Absolutely none at all?

A.  I  dont t  reca l l  any.

Q. okay. Now, this is the mine floor, c,orrect?

A .  Yes .

Q. So, i t ts safe to say that very short ly th is

particular surface that youtve identif ied here, is going

to interact with the mine floor within how many feet?

A. I tm not sure where i t ts going to hi t .

Q " If the mine

A. You have progressions. You picked it.

Q. Right"  Therets a reason for that.  I f  the mine

were not there, then this line would intersect the mine

floor approximately what, six feet from where you have

it?

A. If you had a conduit, which is what we created

v,rhen we drilled down there, w€ provided it a means of

getting up to that height.

Q. But in fact, there are joints and fractures

throughout all these structures. You testified to

that. And it would start at the bottom of the Mancos
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Shale and the same fractures would be pervasive to this

entire section particularly?

A. Itm not sure of thatn It i l t  not sure they would

connect up. I dontt know, through going through

fractures.

Q. Didn't you testify that if the sandstone was

fracturing that your shales were going to fracture as

wel I?

A" No, a jo int  area such as Birch, Y€s, therets

Ienses fractured, discontinuous fracturing here.

Q. In fact, refracturing?

A. This water is coming up in the mine floor

through fractures.

Q. Thus they can also go down, if the water level

was below, down here?

A .  Ygs .

Q' So, it wil l  move down, down gradient this way

as well as across gradient this way?

A. Pr imari ly,  the f loor hor izontal ly.

Q.  Okay.

lllR. I"AIIRISKI: Can I ask a clarifying guestion

here? When you reference the mine floor, Mt. Garr, are

you talking about the Blind Canyon Seam mine?

THE WITNESS: Yes.

IlR. LAURISKI: Or the Tank Seam?
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THE WITNESS: Blind Canyon. We started the wells

frorn the floor of the Blind Canyon.

BY II[R. APPEL:

Q. Letts go over to your drawing here. Now, w€

just discussed the fact there are fractures and joints

through this area, and you admit they exist?

A. Not necessar i ly.  I  dontt  know.

Q. How did joints and fractures, how are they

created?

A. Through extensionr you can break them by

extending, have the same kind of thing going upward.

Subsidence can do it.

Q. Itts a response to stress created within the

earthts crust?

A .  Yes .

Q. Okay. Chances of it being different from one

section to another are fairly sl im, arentt they?

A. Itm not sure I understand what you are saying.

Q. Usually you have an area that is usually you

have an area that has similarit ies with its jointing and

fracturingl isntt that correct?

A .  Yes .

Q. Because itts really responding to regional

stress?

A.  Usual ly ,  yes.

254



1

2

3

4

5

6

7

I

9

10

1- l-

L2

13

14

15

16

L7

18

L9

20

2L

22

23

24

25

I
I
I
I
I
I
I

il
I
I
I
I
t
I
I
I
I
t
t

Q. Now, you testif ied before that one of the

reasons you disagreed with Mr. Montgomeryts posit ion is

that you feel that the water teII me if I'm wronel.

I ' 11 ask you what I know his theory is. His theory is

the regional water table, w€ have called it regional

aquifer, that doesn't help me as much as the water table

because as you knowr w€,re moving between layers. Itts

difficult, but comes approxirnately like

A. That is a permanent marker by the way.

Q .  Oh"

A. I discovered that.

Q. Let 's just  approxinately l ike this.

MR. HANSEN: Objection, therets been no testimony.

THE WITNESS: I don't think he said that.

BY I{R. APPEL:

Q. Why dontt you show me where the extreme

A" f don't think itrs that extreme of depth.

Q. Help me where you think

A. I td l ike to see where he put i t .  I  dontt  know

where he'd put it. He put it he takes the USGS

information, the regional greneral block diagrailsr and

runs a single water table crossing the Blackhawk and the

Star Point. Wetve got three different aquifers with

three different heads. That suggests that those

confining layers are competent, and it doesn't suggest a
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lot of vertical conmunication from water i-n an outward

tongue to a lower tongue" ft suggests the opposit€,

that the shale units are competent to sustain the

pressure.

Q. Competent enough to transport the water along

those particular bedding plans youtve suggested within

the Star Point?

A .  Ygs "

Q" Thatts your conclusion?

A .  Yes .

Q. And your conclusion is they're below the Blind

Canyon Seam?

A. Current ly,  yes.

Q" Now. If these levels of layers are so

competent, and therets no conmunication between them,

why don't we have springs like Bear Canyon and Birch

SprinE corning out where they exit in the side of the

wall rather than everything coming out in Birch and Bear

where it hits the l{ancos shale?

A. Therets water f,Iow through those aquifers to

the surface. It moves very very slowly when it gets to

the surface. You can see at those outcrops it is damp.

Not through the full thickness necessarily, because we

have even shown they are not fuJ-Iy saturated at the

south end. You see more effervescence or salt deposits
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on the cliff facer suggesting minerals carried along by

the groundwater when they pit the interface with the

atmosphere.

Itts not correct to say therets an absence of water

at the outcrop. Therets an absence of measurable water,

and the springs are in joints for a reason, because

joints are conduits.

Q. You didntt have that same absence of measurable

water for dri l l  holes, did you?

A. There was measurable water, of course those

units are saturatedr y€s. The rrater is moving very

slowly.

Q. When they come out here they are not

saturated. Where is this water going?

A. Itts going out at the outcrop.

Q. Down at these springs is it equally possible

it 's exit ing from the spring?

A. Not from the aquifers below the mine. I dontt

th ink thatts the case. I t ts exi t ing at  the outcrop. I f

i t were all going to springs, you wouldn't see

effervescent outcrops on the south of the mountain. You

wouldntt see dampness.

Q" Let's walk through this again. You have joints

and fractures throughout this area. Are you willing to

concede that?
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A. I dontt know to what extent I have seen

fractures in the ceil ing. The rock is fractured. I

dontt know how much water has conmunicated.

Q. And this water moves througrh joints and

fractures in this particular area?

A .  Yes .

Q. So isn' t  i t  a lso equal ly possible,  rather than

slowly seeping out in quantit ies we can't really see,

that this water is in fact moving along through here,

down joints and fractures through three layers, and

exiting once it hits the Mancos shale which is a far

more plastic substance than these other more brittle

shales and sandstones?

lllR. MITCHELL: I want to object. That guestion has

been asked to hirn twice now, and each time he has

answered it and he said because of the competence of the

sha1e, between those, h€ believes it is highly

un l ike ly .  I f  he 's  asked th is  unt i l  e ight  or  9 :00

tonight, I think he's a tough guy, and I think he'I l

hang in there. But I dontt see why we should have to

Iive through it with him.

l4R. MURRAY: I ag:ree.

l[R. APPEL: I think the question I asked is

different" I 've got hin to admit there are joints and

fractures. Mr. Mitchell doesn't l ike the fact

2 5 8
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l[R. MITCHELL: He adrnitted that three questions d9o,

and he said, but I d.on't ]<now if they are conmunicating

joints and fractures through here because of the

competence in the water pressure.

l[R. LAURISKf : Mr. Garr, answer the question one

more time, and wetl l see where that takes l ls.

THE WITNESS: I need the question asked again. ftm

not sure what it is.

l l lR. APPEL: I dontt think youtve heard this one

before.

MR. LAURISKI: Ask the question.

BY MR. APPEL:

Q. There's a dist inct ion between the let 's cal l

it the plastic nature of the Mancos shale and the shales

within the Star Point. I ' i l t  asking you

A. I dontt know that there is.

Q. You dontt knour there isntt.

A. I  d idn' t  say there was.

Q. But the one thing we do know is that wherever

water comes through here, exits at Birch and Big Bear

when it hits the Mancos shale, eorrect?

A. I don't think thatts really a thoroughly honest

statement.

Q .  We l l

A" I t ts my opinion, s i r ,  that the nater in Spr ing
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Canyon, below the mine, exits at the face on the south

end of the mountain, and that the water in the Storrs

exits at the face of the south end of the mountain, and

the nrater in the Panther exits there also. And that the

water in Big Bear Spring and Birch Spring exits through

joints when it hits the Mancos.

A. Because of the nature of the Mancos, thatts

really the floor?

A. Because i t ts incredibly thick.

Q. So any water that does come

A. That 's the f loor for Birch and Big Bear '  yes.

Q.  Okay.

A. I t ts not necessar i ly the f loor,  and I  maintain

it isntt for the aquifers below the mine.

Q. How thick is the Mancos shale?

A. Hundreds of feet,  s ix or 700 in this area.

Q. Nearly a thousand. Okay, All r ight.

Letts thatts your opinion. I  a lso wonder,  would

you mine comparing the volume you have seen exiting the

cl i f fs in the area?

A. f  to ld you i t 's  not measurable.

Q" Does that mean itts not very much?

A. I t  is very l i t t le.

Q. Very

A. Because that water was moves very slowly.
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Q. And using the same measuring stick, would it be

correct to say that the water exiting Birch Springs and

Big Bear Spring is very great?

A. Therets a lot  more water exi t ing there. I t 's

concentrated into jo ints.  I t 's  a pipe, conduit

collecting water, maybe for rniles and miles up gradient

flowing into the joints, going out through the face of

the mountain.

Q. Back to this drawing. This particular is

this hard for you to see at this point? How far is the

lined area, this way to the north, from this particular

hole? How many feet of the mine is there?

A. You'd have to ask Charles that, f trt not -- I

can t t  reca l l .

Q. Would you be surprised if I told you itts over

2OO0 feet?

A. I think Itd be surprised if you told me it was

2000  fee t .

Q. Would you be surprised if the permit area was

2000 feet beyond this dr i l l  hole?

A .  No .

Q. I f  you have a dr i l l  hole 2000 feet th is wdY,

which on this scale would be quite a ways out, would you

tell me where it would be?

A" On this scale,  th is is 400 feet and one inch,
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i t  would be here.

Q. From this dr i l l  hole?

A .  Yes .

Q. Okay. As you back your potentiometric surfaces

this way, when do you hit water out here if you drill a

hole at the end of your mines?

A. I know we've got water in the north end, north

mine, I believe it 's calIed. There is water coming out

of the floor. Stands to reason.

Q" And thatts water

A. Out of  a wel l ,  out of  a bor ing.

Q. In the f loor?

A .  Yes .

Q. And again, I have to ask the guestion, are we

talking about in the Blind Canyon?

l{R. LAIIRISKI: And again, I have to ask the

question, are we talking about the Blind Canyon Seam or

in the potential for the Tank Seam?

l[R. MITCHELL: We t re not any*here near the Tank

Seam.

tr[R. LAURISKI : That t s why I'm more concerned.

trflR. HANSEN: We're 200 feet below the Tanlc Seam.

l[R. LAIJRISKI: We have sat here for, in essence'

almost three hours, and I have yet to see how wetve tied

the Tank Seam the rnining impact and the Tank Seam to
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the aquifers below the Blind Canyon Seam. It seems like

everything we're driving at is dealing with the Blind

Canyon Seam under the current mining permit.

l{R. APPEL: I'm a guesti-on away from that.

It[R. LAURISKf : Please get us to that question.

Okay?

l{R. APPEL: f know you've hated the direction I t ve

approached this from all day, Mr. Chairman, but this is

unfortunately easier for me.

Q. 200 feet above is here?

A. This is 800 feet vert ical .

Q .  f  see .

A. 200 feet is up here so we project that out.

Q. When does your potentiometric surface hit?

A. I 'm just going to take a wild stab and put it

about here.

Q. What's your margin for error here? I know this

is an unfair question for a geologist.

A. These are measured to a hundredth of a foot.

Itm sure Charlest surveys are that good also.

Q. But water will migrate through these particular

sect ions?

A. f tm not sure I understand what you mean.

Q. Because of

A. This particular section?
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Q. Between Spring Canyon Tongue and the Blackhawk

Formation, up through the Mancos to Spring Canyon

Tongue. In this general stratigraphy in this area'

water will migrate because of the fractures up and

down?

trflR. MITCHELL: If there are fractures.

THE WITNESS: If there are fractures and this is

under pressure with the change with the Mancos number

one sha le .  Yes.

BY MR. APPEL:

Q. Okay. Thank you.

A. Whatts that got to do with the Tank Seam?

Q. I  ask the quest ions.

A .  I  see .

l[R. MITCHELL: You have any more questions?

lllR. LAURISKI: Mr. Appel?

MR. APPEL: I tve concluded.

MR. HANSEN: I have some very brief redirect. I may

get some asked and answered objections, but f think

therets a couple of points that were confused during

cross-examination that should be made clear.

![R. LAITRISKI: Well, Itn going to ask that counsel

direct the questions to the impact of mining in the Tank

Seam, how that's going to impact the water supply in the

mine, the Tank Seam.
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trllR. HANSEN; I believe the question directly relates

to that"

MR. LAURISKI: Okay.

BY }I[R. HANSEN:

Q. We have heard a lot of testimony about what may

be going back up here in the Gentry area, in the North

Horn formation, and basically what we know is we dontt

know very much about whatts going on up here. But what

can you tell me about what we do know about the water

table, the aquifer here at the Tank Seam within the

permit area?

A. Within the permit area, it 's well below the

Tank Seam, and in fact, much of the area is below the

Blind Canyon Seam.

Q. The other question that I thought lrras unclear,

r thought was confusing during cross-examination I I

think can be addressed on this diagrram. As I recall,

this was a depiction of the location of Birch Canyon and

Big Bear Springs. There is a rnajor fault between those

two springs, if you would show us approximately where

that is?

A. This isntt  to scale at  al l ,  and f  '11 probably

put the spring somewhere out here. But it's 800 feet

east and itts Blind Canyon fault.

Q" Now
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A. 800 feet. Mine workings are somerrhere over

this really ought to be out here a1so. Something like

that.

Q. Does Co-op mine mine on this

A .  No .

Q. Birch Canyon side?

A .  No .

Q. No mining that takes place on

fault?

that side of the

A. No, except 22O feet here.

Q. If you are if water intercepts on the mine

side of this major fault, intercepts the fault, where

does the fault direct that water tovrards?

A. The groundwater, the direction of movement of

groundwater in these three separate aguifers is south,

or southeast, a l i t t le different in each one. The fault

here could act either as a conduit to flowr or as a

barrier to f low, either way. ff water for some reason

decided to come from under the mine, hit this fault,

i t 's either going to be stopped by a clay gouge fi l l ing

the fault i tself, be stopped, or it wil l  be conducted

through open voids. If it's conducted through open

voids itts going to come out here and make a spring.

There's no such spring here at Blind Canyon, to the

Blind Canyon fault.
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Over here, 800 feet away, w€tre asking the waters to

somehow come from the mine, cross that fault somehow,

and go 800 feet to af fect  Birch. I t 's  just  not very

likely. There are so many other things that would

happen to it before it did that. It 's really not even a

question.

There's no spr ing here. We can' t  get across 800

feet l ike that. This water moves so slowly, that

anything in the mine, in the north main section they did

up there, assuming it was going to travel horizontally

and not hit f aults, ![ranted, not hit f aults or

fractures, itrs going to take 200 some odd years to get

to Birch Spring. Operating 10 or L2 yearsr w€ don't see

the fracture system that this water could be enteringi.

I t  jus t  isn t t  there .

l[R. HANSEN: No further questions .

I[R. LAURISKI : Mr. Mitchell?

l{R. MITCHELL: No questions .

l{R. LAURISKI : Thank you, Mr. Garr. With that '

wetre going to go off the record now, and we'II continue

at L:00 p.m. on November the 17th. f t  wi l l  be in this

Board room unless you hear differently. Wet 11 reconvene

on that date. Thank you all for your patience with lls.

Again, we'd just l ike to say we are interested in

knowing the facts, and thatts what wetre here to do, and
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try to give a decision thatts within the purview of the

Iaw. So with that, this hearing is closed for today.

(The hearing was adjourned to November L7, L994.')
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STATE OF UTAH

COT]NTY OF SALT I,AKE

I, Linda J. Smurthwaite, Certified Shorthand

Reporter, Registered Professional Reporter, and notary

public within and for the county of SaIt Lake, State of

Utah do hereby certify:

That the foregoing proceedings were taken before me

at the time and place set forth herein, and was taken

down by me in shorthand and thereafter transcribed into

typewriting under my direction and supervision.

That the foregoing pages contain a true and correct

transcription of my said shorthand notes so taken.

In Witness Whereof, I have subscribed my name this

3rd day of  November,  L994.

DAJ THT{AITE
CERTIF SHORTHAND REPORTER
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